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APPELLEE'S STATEMENT OF THE CASE

This is a suit commenced by New York Life

Insurance Company as plaintiff against Charles

Horwitz and Esther Horwitz as defendants, to can-

cel an $8,000.00 policy of life insurance and an

amendment providing for permanent and total dis-

ability benefits to a $2,000.00 policy. Both the

$8,000.00 policy and the amendment were based

upon the same medical examination and were is-

sued to Charles Horwitz as insured, and Esther Hor-

witz was named as beneficiary in both policies.

The Company sought the cancellation on the



2

grounds that the insured made false representations

and answers in his medical examination.

The application for the $8,000.00 policy con-

sisted of two parts: Part I (Plaintiff's Exhibit 1,

Tr. Rec. p. 225) was signed and dated at Philadel-

phia, Pennsylvania, by Charles Horwitz on January

3, 1931; Part II (Plaintiffs Exhibit 2, Tr. Rec. p,

228), which contained the answers to the medical

examiner, was signed by Charles Horwitz at the

same place and dated on January 2, 1931. The

application with the medical examiner's report was

then forwarded to the Home Office of the Company

at New York City, and was there approved; and, on

January 7, 1931, the $8,000.00 polic^^ was prepared

and signed by the officers of the Company and

dated January 7, 1931. (Tr. Rec. pp. 219-221.) For

the purpose of giving the insured the benefit of the

younger age, and at his request, a provision was

inserted in the policy that the same should take

effect as of September 29, 1930. The completed

policy was forwarded to Philadelphia and delivered

to the insured by the agent on or about January 14,

1931, and the first year's premium was then paid.

The policy contained a provision that it should

be incontestable after two years from its date of

issue, except for non-payment of premium and



except for provisions and conditions relating to

disability and double indemnity benefits. (Tr. Rec.

p. 79.)

The policy provided that upon receipt of due

proof that the insured was totally and presumably

permanently disabled, as defined under "Total and

Permanent Disability" conditions set forth in the

policy, the Company would pay to the insured a

disability benefit of $80.00 each month and also

w^aive payment of premiums in the manner and

under the conditions set forth in the disability pro-

visions of the policy. (Tr. Rec. p. 77.)

In the medical examination. Part II of the ap-

plication (Plaintiffs Exhibit 2, Tr. Rec. p. 228), the

applicant w^as asked questions as to previous ail-

ments and diseases and as to consultations with

physicians during previous years. In response to

these questions the applicant stated that he had

never consulted a physician for any ailment or dis-

ease of the brain or nervous system, the heart,

blood vessels or lungs or any other ailment or dis-

ease and that he had not consulted or been exam-

ined or treated by any physician within the past

five years. He declared that he had carefully read

each and all of the answers, that each was written

down as made by him, and that each of them was



full, complete and true and he agreed that the

Company, believing them to be true, should rely

and act upon them. The Company believing the

said answers to be true and relying upon them, is-

sued the $8,000.00 policy.

At the time the insured accepted delivery of the

$8,000.00 policy, he asked the soliciting agent of the

Company whether or not disability benefit provi-

sions could be included in the $2,000.00 policy

which had theretofore been issued to him by the

Company in May, 1930. Upon inquiry at the New
York office it was ascertained that such provisions

might be secured. On or about February 2, 1931,

the insured signed a written application for an

amendment to the $2,000.00 policy (Plaintiff's Ex-

hibit 4, Tr. Rec. pp. 230-231), providing for dis-

ability benefit provisions and the application was

forwarded to the Home Office of the Company at

New York City through the Philadelphia office,

and the attention of the Company was called to

the application and medical examination of Janu-

ary 2, and January 3, 1931, upon which the $8,000.00

policy had been based.

Based upon said application and medical exam-

ination, the Company issued an amendment to the

$2,000.00 policy providing for total and permanent



disability benefits under conditions set forth in

said amendment, including the waiver of premium

payments and monthly income payments of $20.00

each month during the period of total and perma-

nent disability as defined in the amendment. This

amendment was prepared, signed and dated at the

Home Office of the Company on February 6, 1931.

The original amendment, together with a copy of

the medical examination, was attached to the

$2,000.00 policy and the same was then returned to

Philadelphia and delivered to the insured later in

February, 1931. (Plaintiff's Exhibit 3-A, Tr. Rec.

pp. 222-224; also Tr. Rec. pp. 83-84 and pp. 15-17.)

The amendment included among its provisions

a stipulation that it should be subject to the general

terms and conditions of the policy and should be

incontestable after two years from its date of issue

except for the non-payment of premiums and ex-

cept for the conditions set forth in the amendment

under which disability benefits should be effective.

(Tr. Rec. p. 17.)

In November, 1932, and not before, Charles Hor-

witz filed with the Company a claim for disability

benefits dated November 7, 1932 (Plaintiff's Exhib-

it 6, Tr. Rec. pp. 233-234). In this claim he stated

that his disability had prevented him from engag-



ing in any occupation whatsoever for remunera-

tion or profit since November 7, 1931. He sub-

mitted with his claim the attending physician's

reports (Plaintiff's Exhibits 7, 8 and 9, Tr. Rec. pp.

235-237). The report of Dr. Theodore Melnick of

Philadelphia, Pennsylvania (Plaintiff's Exhibit 7)

showed that the first consultation in the present

disability was December 13, 1929, at which time the

insured gave a history of dyspnea, cough, palpita-

tion, precordial pain. The report also showed that

the insured had been wholly disabled and prevented

from engaging in an^^ occupation whatsoever for

remuneration or profit since July, 1931.

Although both policies contained provisions for

the waiver of premium payments falling due dur-

ing the periods of continuous total disability, the

insured paid promptly each premium as it fell due

throughout the period during which his proof

showed that he was totally disabled. No claim had

been made at any time for a waiver of premium

payments. The insured did, however, on June 27,

1931, make a written request to change the mode

of premium payments on the $2,000.00 policy from

semi-annual to quarter-annual payments. (Plain-

tiff's Exhibit 10, Tr. Rec. p. 238.) On October 28,

1931, he made a further written request for a



change in the mode of the payment of the premiums

on the $8,000.00 policy from annual to semi-annual

payments (Plaintiffs Exhibit 11, Tr. Rec. p. 238),

and on October 28, 1932, he made a further written

request to change the mode of payments on the

$8,000.00 policy from semi-annual to quarter-annual

payments (Plaintiff's Exhibit 12, Tr. Rec. p. 238).

After receiving the claim for disability benefits

and the attending physician's reports, the Company

made an investigation and secured information

which satisfied it that the statements and answers

of the insured in the medical examination were

false and untrue in material particulars.

Thereupon the Company immediately took the

necessary steps to rescind the $8,000.00 policy and

the amendment to the $2,000.00 policy and tendered

to the insured the premiums thus far paid on the

$8,000.00 policy and the amendment to the $2,000.00

policy. The insured refused to recognize the res-

cission or accept the tender. The Company there-

upon commenced this suit on January 6, 1933, and

paid into the registry of the court the amount of

the premiums theretofore tendered, to-wit: the sum

of $1,243.41.

The testimony of the Philadelphia doctors and

the officials of the Company, as well as the testi-



8

mony of some of the witnesses for the defendants,

was taken by deposition. The defendants, how-

ever, appeared in person at the trial and testified.

After hearing the testimony and the submission of

argument, the trial court made findings of fact and

conclusions of law in accordance with the allega-

tions of the complaint (Tr. Rec. pp. 71-91), and,

based thereon, the trial court decreed that the

$8,000.00 policy and the amendment to the $2,000.00

policy be cancelled and that the clerk pay to Charles

Horwitz the sums of money tendered into court by

the Company, after deducting the expenses for

receiving and disbursing the same. (Tr. Rec. pp.

92-94.)

ASSIGNMENT OF ERROR I.

Appellee contends that the court did not err in

holding that January 7, 1931, was the date of issue

of the $8,000.00 policy (Plaintiff's Exhibit 2-A)

within the meaning of that term in the incontesta-

ble clause of said policy.

ASSIGNMENT OF ERROR II.

Appellee contends that the court did not err in

holding that the first cause of suit seeking to cancel

the $8,000.00 policy (Plaintiffs Exhibit 2-A) was
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brought within the two-year contestable period

stipulated in said policy.

POINTS AND AUTHORITIES

(1) Contracts of insurance are like other con-

tracts and should be construed in the same way,

that is, in accordance with the terms which the

parties have used, which should be taken and un-

derstood in their plain, ordinary and popular sense.

Bergholm v. Peoria Life Ins. Co., 284 U. S.

489, 492; 76 Law Ed. 416, 419.

Orr vs. Mutual Life Ins. Co., 64 Fed. (2nd)

561, 562 (CCA. 8th Circuit).

Ebner v. Ohio State Life Ins. Co., 69 Ind. App.

32, 121 N. E. 315.

14 Ruling Case Law, p. 931.

Cooley's Briefs on Insurance, Second Ed.,

Vol. 2, p. 1004, with numerous citations.

(2) The rule of construction, that, in case of

doubt or ambiguity, the construction most favor-

able to the insured will be adopted, must not be

permitted to have the effect to make a plain agree-
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ment ambiguous and then to interpret it in favor

of the insured.

Standard L. & A. Ins. Co. v. McNultu, 157 Fed.
224,226 (CCA. 8th Circuit).

Weinberger Banana Co. v. Phoenix Assur.
Co., 74 Fed. (2nd) 539, 541 (CCA. 5th Cir-

cuit).

Minnesota Mutual Life Ins. Co. v. Cost, 72
Fed. (2nd) 519, 521 (CCA. 10th Circuit).

New York Life Insurance Co. v. Tolbert, 55
Fed. (2nd) 10, 13 (CCA. 10th Circuit).

(3) If a contract contains provisions which

have been inserted pursuant to statute, such pro-

visions should be construed with reference to the

statute.

Dakota Life Ins. Co. v. Midland National
Bank, 18 Fed. (2nd) 903 (CCA. 8th Cir-

cuit), reversed on other grounds, 277 U. S.

346; 72 Law Ed. 911.

Ebner v. Ohio State Life Ins. Co., 69 Ind.

App. 32.

Link V. Mutual Life Ins. Co., 234 111. App. 250,

254.

National Life and Accident Co. v. Tarec
(Texas Civil App. June 1928) 8 S. W. (2nd)
291.

Dahrooge v. Rochester German Ins. Co., 177
Mich. 442; 143 N.W. 608, 611; 48 L.R.A.

(N.S.) 906, 914.
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(4) The word "issue," is defined as the act of

sending out or causing to go forth.

Webster's Unabridged Dictionary.

The Century Dictionary and Cyclopedia.

(5) When the term "date of issue" is used in

an insurance policy, it means the date on which

the policy is executed.

Prudential Ins. Co. v. Connallon, 108 N. J.

Eq. 316.

Mutual Life Ins. Co. v. Hurni Packing Co.,

263 U. S. 167, 174; 68 Law Ed. 235, 238.

Stringham v. Mutual Life Ins. Co., 44 Ore.
447; 75 Pac. 822.

Francis v. Mutual Life Ins. Co., 55 Ore. 280,
289; 106 Pac. 323.

Great Southern Life Ins. Co. v. Russ, 14 Fed.
(2nd) 27, 29 (CCA. 8th Circuit).

Yates V. New Eng. Mutual Life Ins. Co., 117
Neb. 265; 220 N.W. 285, 288.

Sellars v. Continental Life Ins. Co., 30 Fed.
(2nd) 42 (CCA. 4th Circuit).

ARGUMENT
The evidence with respect to the $8,000.00 policy

shows that the defendant Charles Horwitz was

examined with reference to his application for in-
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surance on January 2, 1931; Part II of the applica-

tion (Plaintiff's Exhibit 2, Tr. Rec. p. 228) was

filled out and signed by Charles Horwitz on that

date. On the following day, to-wit: January 3,

1931, at Philadelphia, he completed his application

by signing Part I of the application (Plaintiff's Ex-

hibit 1, Tr. Rec. p. 225).

The applicant stipulated in Part I of the appli-

cation that the insurance should not take effect

unless and until the policy was delivered to and

received by the applicant and the first premium

paid in full during his lifetime, and then only if the

applicant had not consulted or been treated by any

physician since his medical examination. (Plain-

tiff's Exhibit 1, Tr. Rec. p. 226.)

The policy of insurance in question was there-

after issued by the Company and it was recited

therein that it was made in consideration of the ap-

plication therefor and of the payment in advance

of the sum of $518.48, maintaining the policy for a

period terminating September 29, 1931, and of a

like sum on said day and every twelve calendar

months thereafter during the lifetime of the in-

sured. It then recited:

"This Policy takes effect as of the Twenty-
ninth day of September, Nineteen Hundred and
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Thirty, which day is the anniversary of the

Policy.

"THE BENEFITS AND PROVISIONS print-

ed or written by the Company on the following

pages are a part of this contract as fully as if

they were recited at length over the signatures

hereto affixed.

"IN WITNESS WHEREOF, THE NEW
YORK LIFE INSURANCE COMPANY has

caused this contract to be signed this Seventh

day of January, Nineteen Hundred and Thirty-

one." (Tr. Rec. p. 220.)

The Policy contained the further provision:

"INCONTESTABILITY.—This Policy shall

be incontestable after two years from its date

of issue except for non-payment of premiums
and except as to provisions and conditions re-

lating to Disability and Double Indemnity Ben-

efits." (Tr. Rec. p. 79.)

The policy was delivered to the applicant at

Philadelphia, Pennsylvania, on or about January

14, 1931, and the first premium was paid at that

time.

The U. S. Supreme Court in Bergholm v. Peoria

Life Insurance Company, 284 U. S. 489, 492; 76

Law Ed. 416, 419, with reference to the construction

of policies of insurance, says:

"Contracts of insurance, like other con-

tracts, must be construed according to the terms

which the parties have used, to be taken and

understood, in the absence of ambiguity, m
their plain, ordinary and popular sense."
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This proposition is so well recognized that it is

not deemed necessary to quote from other authori-

ties cited above under this point.

Counsel for appellants have called attention to

the rule that, in case of doubt or ambiguity, the

construction of the policy most favorable to the

insured will be adopted. It may be conceded that

the courts follow such rule under proper circum-

stances; however, there is no occasion in the in-

stant case for an application of this rule. The

appellants have undertaken to make an ambiguity

out of words which, if taken in their plain, ordinary

and popular sense, would not be ambiguous.

With reference to the application of the ambig-

uity rule, the U. S. Supreme Court in the Bergholm

case, supra, says (p. 492)

:

"This canon of construction is both reason-
able and just, since the words of the policy are
chosen by the insurance company; but it fur-

nishes no warrant for avoiding hard conse-
quences by importing into a contract an ambig-
uity which otherwise would not exist, or, under
the guise of construction, by forcing from plain

words unusual and unnatural meanings."

In 14 Ruling Case Law, page 931, it is said:

"But the rule is equally well settled that

contracts of insurance, like other contracts, are

to be construed according to the sense and
meaning of the terms which the parties have
used, and if they are clear and unambiguous.
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their terms are to be taken and understood in

their plain, ordinary, and popular sense. The
rule of strict construction does not authorize a

perversion of language, or the exercise of in-

ventive powers for the purpose of creating an
ambiguity where none exists, nor does it au-

thorize the court to make a new^ contract for

the parties or disregard the evidence as ex-

pressed, or to refine away terms of a contract

expressed with sufficient clearness to convey
the plain meaning of the parties, and embody-
ing requirements, compliance with which is

made the condition to liability thereon. Neither

does the rule prevent the application of the

principle that policies of insurance, like other

contracts, must receive a reasonable interpreta-

tion consonant with the apparent object and
plain intent of the parties."

In Standard L. & A. Insurance Co. v. McNulty,

157 Federal 224, 226 (CCA. 8th Circuit) the court,

speaking through Judge Sanborn, whose reputa-

tion for sound judicial utterance is recognized in

all the circuits, states:

"Counsel for the plaintiff invoke the famil-

iar rule that a policy of insurance should be

construed favorably to the insured in cases of

doubt or ambiguitv. But this rule ought not to

be permitted to have the effect to make a plain

agreement ambiguous, and then to interpret it

in favor of the insured. 'Contracts of insur-

ance like other contracts are to be construed

according to the sense and meaning of the

terms which the parties have used, and, if they

are clear and unambiguous, their terms are to

be taken and understood in their plain, ordi-

nary and popular sense.'
"
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Judge Sanborn's opinion is quoted and followed in

New York Life Insurance Company v. Tolhert, 55

Federal (2nd) 10, 13 (CCA. 10th Circuit).

Counsel for appellants have endeavored to cre-

ate an ambiguity in the policy with respect to the

term "date of issue," found in the incontestable

clause of the policy, which clause provides that the

policy shall be incontestable after two 3^ears from

its date of issue. Counsel have included three pos-

sible choices as the date of issue: September 29,

1930, January 7, 1931, and January 14, 1931. They

have eliminated the January 14th date and nar-

rowed the inquiry to September 29, 1930, or Janu-

ary 7, 1931. The September date is suggested be-

cause of the provision in the policy that the policy

shall take effect as of that date.

If the words "date of issue" in the incontest-

able clause are taken in their plain, ordinary

sense and if the usual significance is given to the

actual dating of the policy
—

"this seventh day of

January, Nineteen Hundred and Thirty-one" on the

day when it w^as signed at the Home Office of the

Company, then there is no ambiguity as to the date

of issue, and the suggestion that reference in the

policy to the September date creates an ambiguity

as to the meaning of date of issue is an attempt to
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make a plain meaning ambiguous and then to in-

terpret it in favor of the insured.

The word "issue" has been defined in the Cen-

tury Dictionary and Cyclopedia as "the act of send-

ing or giving out; a putting or giving forth." Apply-

ing this definition to the term "date of issue" it

becomes apparent that the term means the date

given to the policy as the date upon which the

policy was put forth by the Company. This date is

found in the testimonium clause as January 7, 1931.

Judge Wolverton, in the case of Stringham v.

Mutual Life Insurance. Company, ^i Ore. 447, 457;

75 Pac. 822, in speaking of the term "issue," says:

"As it relates to the issuance of the policy,
the purpose here suggested is fully subserved
when the instrument is drafted in complete
form, signed by the Secretary, and fully exe-
cuted at the office of the Company."

In the case of Francis v. Mutual Life Insurance

Company, 55 Ore. 280, 289; 106 Pac. 323, Judge

McBride, with reference to the term "issue," says:

"Where a company receives an application
for insurance, acts upon it, signs and seals a
policy, complete in form, and forwards it to its

agent for delivery to the person insured, the
policy is deemed to have been issued from the
date of its deposit in the mails."
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The policy having been contracted for and de-

livered in Pennsylvania, is governed by the laws of

Pennsylvania, of which the Federal Courts take

judicial notice. {Great Southern Life Ins. Co. v.

Barwell, 12 Fed. (2nd) 244; New York Life v. Cra-

vens, 178 U. S. 389; 44 Law Ed. 1116.) The insur-

ance code of Pennsylvania in force at the time the

policy was issued provided:

"Uniform policy provisions.—No policy of
life or endowment insurance except * * * shall
be issued or delivered by any stock or mutual
life insurance company in this commonwealth
unless it contains in substance the following
provisions: * * *

"(c) A provision that the policy shall be
incontestable after it has been in force, during
the lifetime of the insured, two years from the
date of issue, except for non-payment of pre-
miums, and for engaging in military or naval
service in time of war without the consent in

WTiting of an executive officer of the com-
pany."

—Purdon's Pennsylvania Statutes Ann. Title

40, Sec. 510.

The incontestable clause in the Horwitz policy

was inserted therein pursuant to this statute, and

the clause should be considered in the light of the

statute. The words of the code contemplate that

the contestable period would not commence until

after the policy had been in force. It seems incred-

ible that a policy could be in force prior to a time
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when it actually came into being—before there was

a contract of insurance. There could be no con-

tract of insurance until the contract was signed or

at least assented to by the proper officers of the

Company, w^hich w^as on January 7, 1931.

The question of construing a clause inserted in

a policy under a statutory requirement was con-

sidered in the case of Ebner v. Ohio State Life Ins.

Co., 69 Ind. App. 32. The Indiana court states in its

opinion:

"The rule of strict construction as applied

against insurance companies is usually ground-
ed on the fact that the forms of policies are

prepared by them and on the consequent pre-

sumption indulged to some extent that pri-

marily they have their own interest in view in

selecting the particular language used. It is

apparent that in case of a stipulation inserted

in a policy by command of a statute, the reason
back of the rule largely fails. For conflicting

views on the subject of what rule of construc-

tion should be applied in case of such a stipu-

lation or where the form of policy is prescribed

by statute, see the following: Mick v. Corpora-
tion, etc. (1914), 87 N. J. Law 607; 91 Atl. 102;

52 L.R.A. (N.S.) 1074; Matthews v. Amer. Cen-
tral Ins. Co. (1897), 154 N. Y. 449; 48 N. E. 751;

39 L.R.A. 433; 61 Am. St. 627; 14 R.C.L. 932.

"As the provision here was inserted pursu-

ant to legislative enactment, it should not be
presumed that back of it there was a purpose
to give to either party an advantage over the

other, but rather an intent to stipulate what
was fair between them. * * * While in case
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of a specific stipulation inserted in an insur-

ance policy by command of statute, we doubt
the applicability of the rule of strict construc-
tion against the insurer, at any event it is a rule

of universal application that contracts of in-

surance, like other contracts, are to be con-
strued according to the sense and meaning of
the terms which the courts have used, and if

they are clear and unambiguous, their terms
are to be taken and understood in their plain,

ordinary and popular sense; 14 R.C.L. 931 and
cases. The same rule is applicable to statutes;

36 Cyc. 1114."

Counsel for appellants have argued that the

term "date of issue" as used in the incontestable

clause means the effective date of the policy. As

we have pointed out above, to so construe the

clause would give to the words used a strained and

unnatural meaning and would not be in accord-

ance with the Pennsylvania statute. Furthermore,

such a construction would not be in accord with

general insurance law as found in the Federal and

State cases.

We shall at this point in our brief discuss the

cases cited by appellants in support of their propo-

sition. The first case is Mutual Life Insurance

Company v. Hurni Packing Co., 263 U. S. 167; 68

Law Ed. 235. In that case, the policy was applied

for on September 2, 1915. It was in fact executed

on September 7, 1915. However, the testimonium
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clause, followed by the signatures of the officers

of the company, read:

"In witness whereof, the company has
caused this policy to be executed this 23rd day
of August, 1915."

The policy contained a provision that it should

be incontestable provided two years shall have

elapsed from its date of issue. The policy did not

contain a clause with reference to the effective

date of the policy in addition to the testimonium

clause such as we have in the instant case.

The purpose of ante-dating the policy was, no

doubt, for the purpose of giving the applicant the

benefit of a younger age upon which to base the

premiums. The first action taken by the company

to avail itself of the misrepresentations of the in-

sured was on the 24th day of August, 1917, one day

beyond the period of two years after the conven-

tional date of the policy. The court was called

upon to pass upon the question as to whether the

contest was made within the contestable period.

The company contended that the contestable period

commenced to run from the actual date of execu-

tion and the beneficiary contended that the period

commenced to run from the date inserted in the

testimonium clause by the company as the date of
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specified in the policy itself. In other words, the

court held that the date inserted in the testimonium

clause was the date of issue of the policy, irrespec-

tive of the fact that the actual issuing of the policy'

was at a later date. In all earnestness the appellee

believes that this case is directh^ conflicting with

the appellants' contention and upholds the conten-

tion of appellee—that the date of issue of the in-

stant policy is the date inserted in the testimonium

clause, to-wit: January 7, 1931, and not the date in

the effective clause of the policy. It should also

be observed that the reason for using an effective

date clause in addition to the testimonium clause

is for the purpose of avoiding the consequences of

the Hurni Packing Company case.

The next case discussed by appellants is New
York Life Insurance Company v. McCarthy, 22 Fed-

eral (2nd) 241 (CCA. 5th Circuit). In discussing

this case the appellants set out the effective clause

of the policy and then state that the date in the

testimonium clause was February 24, 1925. A care-

ful reading of the opinion will disclose that the

court in its opinion does not set out nor refer to

the testimonium clause in the policj^ The opinion

merely states that the policy was issued on Febru-

ary 24, 1925. There is nothing in the opinion to
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indicate that this was the date inserted in the testi-

monium clause or whether it was the actual date

of execution or date of delivery of the policy. Fur-

thermore, the court was not called upon to deter-

mine whether the date of issue meant the effective

date of the policy or the date of execution as given

in the policy.

The only issue before the court with respect to

the incontestable clause was whether or not the

company had an adequate remedy at law on a pol-

icy containing a two-year incontestable clause. The

suit was obviously commenced within the two-year

contestable period, no matter from what date the

period was reckoned. The court was not called

upon to determine the meaning of the term "date of

issue" as used in the incontestable clause and any

reference to that question is dictum.

The next case discussed by appellants is Ander-

son V. Mutual Life Insurance Company, 164 Cal.

712; 130 Pac. 726. In this case the policy was actu-

ally executed and delivered on July 6, 1908. How-

ever, it bore date of the 22nd of May, 1908. On
June 12, 1909, the insured committed suicide. The

court in its opinion says:

"His death consequently occurred less than
one year after the day when the policy was in
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fact signed by the officers of the company, but
more than one year after the day designated in

the policy as its date.

"On these facts the single question is wheth-
er the insured violated the condition of the
policy regarding suicide. More specifically, the
issue is defined, with sufficient accuracy, in

the following language, taken from respond-
ent's brief: 'If the date of the policy deter-

mines its issuance, the insured did not commit
suicide within one year following the issuance
of the policy, and the defendant is liable. If the
issuance is a physical fact of execution, inde-

pendent of the date of the policy, the insured
committed suicide within one year after the
issuance of the policy, and the defendant is not
liable.'

"

It will thus be observed that the reasoning of

this case is very similar to the reasoning of the

Hurni Packing Company case and likewise sup-

ports appellee's contention that the date of execu-

tion as shown in the policy is the date of issue and

does not in any manner support appellants' con-

tention.

The next case discussed by appellants

—

Schwartz

V. Northern Life Insurance Co., 25 Fed. (2nd) 555

(C.C.x\. 9th Circuit), calls attention to the opinion of

the District Court reported in 19 Fed. (2nd) 142.

In this case the insured made application for insur-

ance on August 2, 1924, and on that date gave the

agent a note for the annual premium and received
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a conditional binding receipt. The medical exam-

ination was had on the same day the policy was

issued and dated, August 14, 1924. The premium

date was fixed as August 2, the date of the medical

examination. The policy was delivered August 22,

1924. The insured committed suicide on August 9,

1925. The company commenced suit on August 12,

1925, to avoid the policy on two grounds: (1) Sui-

cide; (2) Breach of conditions relative to change of

occupation and handling explosives. The policy

provided:

"Incontestability.—This policy shall be in-

contestable after one year from date of policy,
except for the non-payment of premium or
service in army or navy in time of war."

It further provided, "Unless otherwise required,

the premium due date of the policy shall be my
medical examination." The conditional binding

receipt issued by the agent was as follows:

CONDITIONAL BINDING RECEIPT
Northern Life Insurance Co., Seattle, Wash.,

received from Henri Charles Schwartz an appli-
cation, bearing same number as this receipt
for $25,000 insurance on his life and nine hun-
dred (note) dollars in cash, in full settlement
of premium thereon: Provided, settlement for
the full premium has been previously made,
the insurance applied for (not in excess of lim-
its below) shall take effect when an examina-
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tion of the applicant satisfactory to the com-
pany has been made by its medical examiner;
Provided, nothing is developed as existing at

or prior to the time of said examination which
would ordinarily cause rejection at the com-
pany's home office for the plan and (or)

amount of insurance applied for. * * *

The contention was made by the beneficiary

that the date of the policy referred to in the incon-

testability clause was August 2, 1924, because the

company fixed that date as the premium due date.

The District Court held:

"The fixing of the premium date as August
2 did not operate to antedate the policy, and
did not indicate an acceptance by the insurance
company of the alterations made in the condi-
tional binding receipt. * * *

"The premium date upon a policy does not,

however, necessarily fix the date when a policy

goes into effect, when the policy itself bears a
later date.

"The date of this policy is, on the face of
the policy, stated to be August 14, 1924. The
earlier premium date does not operate to place

the policy in force earlier."

Upon appeal this court reversed the District

Court's decision and the decision contained this

additional statement of fact:

"The application for the policy contained a

provision that the insurance should be void

except for the amount of the premium paid
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therefor in the event that the insured com-

mitted suicide within one year 'from date poli-

cy becomes effective.'

"

The decision of this court is with reference to

the suicide clause which refers to "date policy he-

comes effective" and not to the incontestability

clause which refers to "date of policy." The court

stated on page 557:

"The principal question presented in the

case is upon what date the policy became effec-

tive. The appellant says it was August 2, 1924.

The appellee says it was August 14, 1924. The
date from which a policy becomes effective

is not necessarily determined by the date which
it bears or the date of its execution or the date

of its delivery or by the date when the first

premium is paid. It is the date frorn which
the risk commenced, and it is determined by
the meaning of the provisions of the insurance
contract."

And on page 558:

"From a consideration of all the provisions

of the contract here in question, we reach the

conclusion that the minds of the contracting

parties met in fixing upon August 2, 1924, as

the date from which the policy becarne effec-

tive and as the date upon which the risk com-
menced and the date from which began the

year during which the policy might be con-

testable for suicide."

After discussing the date the policy became ef-

fective with reference to the suicide clause and

holding that the year had expired in which the
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policy could be avoided for suicide, the court dis-

cussed the grounds upon which the company had

attempted to contest the policy for breach of con-

ditions relative to change of occupation and han-

dling of explosives and determined that the com-

pany had no grounds for cancelling the same be-

cause the conditions had not been breached. It

should be noted that the court did not hold that the

period had expired within which the company

might contest the policy for reasons other than

suicide but assumed that such period had not ex-

pired and discussed the grounds of contest on the

merits.

It will thus be seen from a careful reading of

both decisions that the District Court's opinion is

clearly in accord with appellee's contention in the

instant case and apparently this court is also in

accord with appellee's contention. Neither the Dis-

trict Court nor this court supports the contention

advanced by appellants.

The case of Moreau v. Mass. Mutual Life Ins.

Co., 1 Fed. Supp. 102 (D. Ct.), cited by appellants,

does not involve the construction of the term "date

of issue" or the beginning of the period of con-

testability, and hence is of no value in considering

this question.
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In the case of State Mutual Life Ins. Co, v. Stapp,

72 Fed. (2nd) 142 (CCA. 7th Cir.), the policies bore

date of January 12, 1931, and contained the follow-

ing provisions:

"This policy shall not take effect until ac-

tually delivered and the first premium paid

hereon during the lifetime of the insured.

"Incontestability: Except for nonpayment

of premium, this policy shall be incontestable

after it has been in force for two full years

from the date of its issue.

"Suicide: If the insured shall commit sui-

cide within two years from the date hereol,

while sane or insane, this policy shall be null

and void, except for the amount of the pre-

mium paid thereon which amount shall be paid

to the beneficiary herein named,"

Some of the policies were delivered to the in-

sured on February 10, 1931, and the others on Jan-

uary 28. 1931, the premium payments being made

on the respective dates. The insured committed

suicide on January 27, 1933. It was the company's

contention with respect to this suicide issue that

the policies by their terms did not come into force

until their delivery and the payment of premiums

and that therefore the two-year period within which

suicide of the insured would defeat recovery on the

policies did not begin to run until the time when

through payment and delivery the policies first

came into force. It will thus be seen that the com-
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clause of the policies. The beneficiary contended

that the date of issue of the policies must be con-

sidered the date which the policies bear and which

the company's officers certify to be the date.

With respect to the suicide clause the court held

that the clause itself was determinative in that it

specified that suicide should avoid the policy only

'*if committed within two years from the date here-

of." It was held that the suicide did not occur

within two years of the date of the policies. The

court in distinguishing between the effective clause

of the policy and the date of the policy says:

"The question of when the two-year period
begins to run where the insured died more than
two years after the date borne by the policy and
less than two years after it went into force by
delivery and the payment of premium was defi-

nitely passed upon by the Supreme Court in the
Hurni case (Mutual Life Ins. Co. v. Hurni Pack-
ing Co., supra)."

The court then quotes from that opinion as fol-

lows:

"While the question, it must be conceded, is

not certainly free from reasonable doubt, yet,

having in mind the rule first above stated, that

in such case the doubt must be resolved in the

way most favorable to the insured, we con-
clude that the words refer not to the time of
actual execution of the policy or the time of its
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delivery but to the date of issue as specified in

the policy itself."

The court applied the same reasoning to the

commencement of the two-year limit on contesta-

bility. It will thus be seen that that court placed

the same construction on the Hurni Packing case

as appellee does and held that it is the date of the

policy itself and not the effective clause of the

policy that controls with reference to the date of

issue.

The case of New York Life Insurance Company

V, Bullock, 26 Fed. (2nd) 666 (C. C. A. 5th Circuit),

cited by appellants, also supports appellee's con-

tention, although it must be observed that the date

of the policy and the date of the effective clause

are the same. In that case the policy was dated

June 3, 1924, and contained a similar provision to

the policy in the instant case, to-wit:

"This policy takes effect as of the 3rd day
of June, 1924, which date is the anniversary of
the policy."

The incontestability clause provided that the policy

should be incontestable after two years from its

date of issue. The suit to cancel the policy was

commenced June 3, 1926, and it was claimed that

the suit had not been commenced within the con-

testable period. The court in its opinion says:
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"We are mindful that any ambiguity in the

Eolicy is to be construed against the insurer,

ut we think that the clauses above quoted
clearly express the agreement that the period

of two years within which the policy might be
contested began to run from its date, * * * "

It should be observed that the court referred to

the date of the policy and not to the effective date

of the policy. If the court had considered that the

effective date of the policy governed the period of

contestability, it would have commenced June 3,

1924, and would have expired June 2, 1926, that

being two full years that the insurance was effec-

tive. However, taking the view that the period of

contestability was from the date of the policy, the

company would have all of June 3, 1926, in which

to contest the policy. The court so held and thus

supports the proposition that the date of issue is

governed by the date in the testimonium clause and

not the date in the effective clause.

The case of Sellars v. Continental Life Insurance

Company, 30 Fed. (2nd) 42 (CCA. 4th Circuit)

cited by appellants, deals with a policy somewhat

different from the policy in the instant case. How-
ever, the court in its opinion states:

"It is not reasonable to ascribe to the lan-
guage used by the parties a meaning which
would introduce into their contract so great an
element of doubt and confusion. The reason-
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able assumption is that they used the words

*date of its issuance' in the sense of their ordi-

nary meaning and had reference to the date

borne by the policy, the date on which it was

sent out from the home office of the company."

The case of Prudential Insurance Company v.

Connallon, 108 N. J. Eq. 316; 154 Atl. 729, reversing

106 N. J. Eq. 106, 251; 150 Atl. 564, involves the con-

tention that the date of issue is the date upon which

the policy becomes effective. In that case a receipt

contained a provision that the insurance should

take effect from the date of the application and the

policy contained a provision that it should be in-

contestable after one year from its date of issue.

The lower court held that the company agreed that

upon payment of the first premium the insurance

should take effect from a date earlier than the date

given to the policy, namely, the date of the applica-

tion, provided the risk was accepted and the policy

was delivered, and that to ascertain the true date of

issue, the policy must be read with the application

and thus the company made the date of the applica-

tion the point of time when the policy became ef-

fective and that was the date from which the year

began, during which the policy was contestable.

The appellate court in reversing the lower court

said

:
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"It may be that under certain circumstances
the date of a policy would not necessarily de-

termine its date of issue. A policy might be
dated and signed and not parted with by the
company for a long time, raising a question in

such a case as to whether the date and signing
of the policy or the date of its subsequent
delivery should be regarded as its date of issue.

But surely a policy is not effectively issued, is

not legally sent forth, until it has been proper-
ly signed and executed by the proper officers

of the company. In this case the signing and
execution was done on August 6, 1928, and the
policy was not delivered to the beneficiary
until after it was signed and executed. There
is no evidence that the insurer and the insured
agreed that this policy 'should issue' (if that

were possible) before the date it was signed
by its officers. It is true that if the applicant
be of sound health and he pays the full first

premium and his application be approved in

the home office, the insurance took effect from
the date of the application, but there is nothing
in the language of the application which makes
its date and the date of issue of the policy the
same. It is the policy alone, and not the appli-

cation that specifically fixes the time limitation
as to contest of the policy. It could have been
declared in the policy that the time limitation
of contest should run from any reasonable date
fixed therein; and it was specifically declared
therein that it (the policy) should be incon-
testable after one year from its (the policy's)

date of issue—not one year after the making or
date of the application. We hold that this pol-

icy did not issue until it was signed and exe-
cuted by tlie proper officer; that it was signed
and executed by such officer on August 6, 1928;
that it was not issued or delivered to the in-
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sured or the beneficiary until after its signing
and execution on that date; and that its date
of issue under the incontestability provision of
the policy is the date of issue as specified in

the policy itself."

In contending that the effective date of the

policy is the date of issue, the appellants complete-

ly ignore the date of execution of the policy, which

the authorities above cited all agree is the date of

issue of the policy. In this connection, we call

attention to the fact that although the policy, after

delivery, took effect "as of" September 29, 1930,

the risk did not attach and the insurance did not

take effect until the policy was delivered to and

received by the applicant and the first premium

paid thereon in full during his lifetime and then

only if he had not consulted or been treated by a

physician since his medical examination. This is

a condition precedent which the courts invariably

enforce. It might be said, however, that when the

policy does become effective, it relates back, for

some purposes, to the earlier date in order to give

the insured the benefit of a younger age in com-

puting premium payments, dividends and cash sur-

render values. It does not, however, in any man-

ner, affect the date given to the policy itself which

is included in the testimonium clause.
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It becomes apparent that the effective clause of

the policy and the testimonium clause of the policy

each serve a useful purpose. The effective clause

determines the premium due dates of the policy,

the anniversary of the policy and the date upon

which the cash surrender values and dividends are

computed. The date in the testimonium clause is

the date given to the policy itself as the date upon

which the policy came into being, the date it was

put forth by the company, and the date of issue of

the policy.

This suit was commenced on January 6, 1933.

The date of issue of the policy being January 7,

1931, the suit was commenced within the two-year

contestable period.

ASSIGNMENT OF ERROR III.

Appellee contends that the court did not err in

holding that the defendant Charles Horwitz made

false answers to the questions asked by the medical

examiner and recorded by the examiner in Part 2

of the application for insurance (Plaintiff's Exhibit

2).

ASSIGNMENT OF ERROR V.

Appellee contends that the court did not err in

holding that the defendant Charles Horwitz at the
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time he made the negative answers to the questions

asked by the medical examiner and recorded by the

examiner in said application knew that said nega-

tive answers were false.

POINTS AND AUTHORITIES

(1) The law requires the utmost good faith

and full disclosure on the part of the applicant in

answering questions concerning condition of health

and consultations with physicians.

Stipcich V. Metropolitan Life Ins. Co., 277 U.

S. 311, 72 Law Ed. 895, 898.

Mutual Life Ins. Co. v. Hilton-Green, 241 U.

S. 613, 60 Law Ed. 1202.

New York Life Ins. Co. v. Cohen, 57 Fed.

(2nd) 494 (C. C. A. 6th Circuit).

Aetna Life Ins. Co. v. Kimble, 16 Fed. (2nd)

214,215 (CCA. 3rd Circuit).

M'Lanahan v. Universal Ins. Co., 1 Pet. 170,

7 Law Ed. 98-105.

Mutual Life Ins. Co. v. Chandler, 120 Ore.

694, 701.

(2) Representations in response to questions

as to ailments, diseases, condition of health or con-

sultation with physicians are material to the risk
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and if false and applicant knows or has reason to

know that they are false, they are deemed legal

fraud vitiating the contract.

Stipcich V. Metropolitan Life Ins. Co., 277 U.
S. 311, 72 Law Ed. 895, 898.

Mutual Life Ins. Co. v. Hilton-Green, 241 U.
S. 613, 60 Law Ed. 1202.

Pacific Mutual Life Ins. Co. v. Cunningham,
65 Fed. (2nd) 909 (C. C. A. 5th Circuit).

Kaffanges v. New York Life Ins. Co., 59 Fed.
(2nd) 475 (C. C. A. 1st Circuit).

New York Life Ins. Co. v. Cohen, 57 Fed.
(2nd) 494 (C. C. A. 6th Circuit).

Hesselberg v. Aetna Life Ins. Co., 75 Fed.
(2nd) 490 (C. C. A. 8th Circuit).

Lyttle V. Pacific Mutual Life Ins. Co., 72 Fed.
(2nd) 140 (C. C. A. 6th Circuit).

Prudential Ins. Co. of America v. Loewen-
stein, 76 Fed. (2nd) 479 (C. C. A. 4th Cir-

cuit).

Aetna Life Ins. Co. v. Perron, 69 Fed. (2nd)
401 (CCA. 7th Circuit).

Cooler's Briefs on Insurance, 2nd Ed., Vol. 4,

pp. 3268, 3277.

(3) If applicant has good reason to believe that

he is or has been suffering from an ailment, illness

or disease, it is his duty to make a full disclosure.

See cases cited under Point 2 above; also

Gay V. New York Life Ins. Co., 48 Fed. (2nd)
595 (CCA. 6th Circuit).
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Bankers Life Ins. Co. v. Dixon, 24 Fed. (2nd)

241, 243 (D. C. W. D. Pennsylvania).

Chadwick v. Beneficial Life Ins. Co. (Utah),

191 Pac. 240, 245.

Metropolitan Life Ins. Co. v. Freedman
(Mich.),123N. W. 547.

(4) There may be actual fraud in equity with-

out any element of wilfulness or knowledge of the

falsity of the representation.

New York Life Ins. Co. v. Marotta, 57 Fed.

(2nd) 1038 (C. C. A. 3rd Circuit).

General Finance Corp. v. Keystone Credit

Corp., 50 Fed. (2nd) 872 (C. C. A. 4th Cir-

cuit).

12 R. C. L., Sec. 100, p. 345.

ARGUMENT

For convenience, we shall discuss the two as-

signments of error in one argument.

In Part 2 of the application for insurance

(Plaintiff's Exhibit 2, Tr. Rec. p. 228), upon which

the Company relied in issuing both the $8,000.00

policy and the amendment to the $2,000.00 policy,

the defendant Charles Horwitz was asked direct

questions as to whether he had ever consulted a

physician or practitioner for, or suffered from any

ailment or disease of
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8-A The Brain or nervous system.

-B The Heart, blood vessels, or lungs.

-C The Stomach or intestines, liver, kidneys
or bladder.

-D The Skin, middle ear or eyes.

According to the exhibit and according to the testi-

mony of the medical examiner, these questions

were answered "No."

The applicant was then asked:

9. Have you ever had rheumatism, gout or
syphilis?

10. Have you ever consulted a physician or
practitioner for any ailment or disease
not included in the above answers.

These questions were likewise answered "No."

He was then asked:

11. What physicians or practitioners, if any,
not named above have you consulted or
been examined or treated by within the

past five years?

This question was answered "None."

Above the signature of the insured appears

these words:

On behalf of myself and of every person
who shall have or claim any interest in any
insurance made hereunder, I declare that I have
carefully read each and all of the above an-

swers, that they are each written as made by
me, and that each of them is full, complete and
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true, and agree that the Company, believing

them to be true, shall rely and act upon them.

The trial court found that each of the answers

referred to above was material and constituted a

material part of the consideration for the making,

signing and delivering of the $8,000.00 policy and

the amendment to the $2,000.00 policy and that the

answers to the interrogatories 8-A, 8-B, 10 and 11

were untrue and were known by Charles Horwitz

to be untrue, particularly in this: That within two

months immediately before the date of said appli-

cation and also for a period of more than one year

immediately before said date, Charles Horwitz had

suffered from and had consulted physicians for

ailments and diseases of the nervous system, heart,

blood vessels and lungs, and that on or about De-

cember 13, 1929, he had suffered from dyspnea and

cough, palpitations and precordial pain and had con-

sulted and been treated therefor by Dr. Theodore

Melnick, a duly licensed and practicing physician

and that during the month of November, 1930, he

had suffered a serious impairment of health and

became so ill on account of cardiac palpitation,

precordial pain, dyspnea, weakness in legs and ten-

der ankles that he was bedridden about ten days,

and that at that time he consulted and was treated

by said Dr. Melnick for said ailments and that he
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also consulted and was treated by Dr. Theodore

Melnick for illnesses at other times, to-wit, January

7, 1928, December 21, 1929 and February 7, 1930.

(Tr. Rec. pp. 74-75, 85-86.)

The court also found that defendant Charles

Horwitz well knew that his answers to the interro-

gatories were untrue and false and that such state-

ments and answers were false and fraudulent and

were made for the purpose of deceiving and mis-

leading plaintiff and inducing plaintiff to accept

said application for insurance and issue a policy

thereon to defendant Charles Horwitz. (Tr. Rec.

pp. 75, 86.)

The fore part of the argument of appellants

with respect to these assignments of error, discusses

the proposition that the findings of the lower court

will not be disturbed on appeal, except for obvious

error of law or serious mistake of fact. This rule

is followed by this Court: National Reserve Ins. Co,

V. Scudder, 71 Fed. (2nd) 884. Appellants claim that

an exception to the rule should be made where the

testimony is by depositions, and point out that

plaintiff's entire case, except for proof of the ten-

der of the return of the premium and a few ques-

tions in explanation of an exhibit, was presented by

deposition; that five of defendants' ten witnesses
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likewise testified by deposition. However, it should

be kept in mind that both of the defendants person-

ally appeared and testified at the trial. The testi-

mony of defendant Charles Horwitz covered prac-

tically every material issue raised by the answer.

The court therefore had the opportunity of hearing

the defendants personally, and was in position to

make observations as to their manner of testifying,

and the character and quality of their testimony. If

there were any advantage or disadvantage to either

side bj^ reason of the taking of testimony by de-

position, it would seem that the advantage was in

favor of the defendants and not of the plaintiff.

Furthermore, the defendants had advance informa-

tion with respect to practically the entire case of the

plaintiff as disclosed by the depositions and had full

opportunity to present personally any testimony,

which they might have had, in refutation or ex-

planation of plaintiff's evidence.

The same contention that appellants are now

making was made in the case of New York Life

Insurance Company v. Griffith, 35 Fed. (2nd) 945

(C. C. A. 10th Circuit) and cited by appellants in the

argument under Assignments of Error III and V.

In that case the trial court found against the com-

pany. The company contended on appeal that the
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findings of the trial court should not have the same

effect where part of the testimony was taken by

deposition. The court, however, said (p. 948)

:

"We are referred to authorities holding that

the force of the findings made by the trial

judge on appeal does not apply where the testi-

mony is taken by depositions. See Photoplav
Pub. Go. V. LaVerne Pub. Co. (C. C. A.), 269 F.

730. It is presumed the trial court accorded it

full weight. But opposed to it is the testimony
of witnesses appearing at the trial. We are by
no means convinced there was a serious mis-
take, or any at all, in estimating the testimony
and deciding the issues of fact involved in this

branch of the case. The findings of the trial

court are therefore sustained."

The evidence in this case shows that on Novem-

ber 7, 1932, defendant Charles Horwitz executed a

statement in connection with a claim for disability

benefits under both of the policies of insurance in-

volved in this case. In this statement, he stated that

the disability prevented him from engaging in any

occupation whatsoever for remuneration or profit

from November 7, 1931 (Plaintiff's Exhibit 6, Tr.

Rec. p. 233-4). In connection with this claim for

disability benefits, the defendant submitted an at-

tending physician's report, signed by Dr. Theodore

Melnick, dated November 12, 1932 (Plaintiff's Ex-

hibit 7, Tr. Rec. p. 235-6). It should be noted that

this attending physician's report was signed prior to
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the commencement of this suit and prior to the

time that the defendants or the doctor knew that a

lawsuit would be had on the policies. In this report

the doctor stated that the insured, Charles Horwitz,

had been wholly disabled and prevented from en-

gaging in any occupation whatsoever for remuner-

ation or profit from July, 1931; that the insured

had first consulted him with respect to the present

disability on December 13, 1929, and that at that

time the insured gave a history of dyspnea, cough,

palpitation, precordial pain; that the date of onset

of the present disability was about one week prior

to the first consultation and that the predisposing

cause of the present disability was arterio sclerosis.

The doctor also stated that he was consulted for a

cause prior to the present disability, which he

stated was in January, 1928, for a cough for two

weeks. The doctor plainly distinguished in this

report between consultations for the present dis-

ability and consultations for other causes. The in-

sured, Charles Horwitz, also submitted an attending

physician's report executed by Dr. W. E. Hughes,

dated November 11, 1932 (Plaintiffs Exhibit 8, Tr.

Rec. p. 236) . In this report the doctor stated that the

insured had been wholly disabled since July 29,

1931.
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Dr. Melnick in his deposition testified that he

treated the insured on January 7, 1928, and pre-

scribed medicine for a cold and treated him again

and prescribed medicine on December 13, 1929, at

which time he had dyspnea or shortness of breath;

that on December 21, 1929, he returned and was

given cough medicine; that on February 7, 1930, he

treated him for a cold and a red throat and a cough.

The next visit was on November 13, 1930, at which

time he said he was sick at home for four days,

that he had pain in his ankles and an examination

at that time revealed tender ankles and he was

prescribed medicine for that condition (Tr. Rec. p.

154).

Dr. Paul H. Parker testified that he took the

medical history of Charles Horwitz at the Pennsyl-

vania Hospital on July 23, 1931. The insured told

him at that time that at the age of 50 he had had

some pain in his left shoulder and that he was first

told that he had heart disease by his family doctor

in January, 1931. The doctor also testified that the

thing he was interested in was the heart disease

(Tr. Rec. pp. 143-4).

Dr. Norman P. Shumway, also connected with

the Penns3^1vania Hospital, testified that he took a

part of the record and history from the insured;
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that when he saw the insured in August, 1931, the

insured ,complained of numbness and weakness of

the extremities; that the insured stated to him that

since last fall (fall of 1930) he had had progressive

weakness and numbness in his arms and that for

three months he had been troubled in a similar

manner with his legs (Tr. Rec. p. 144).

Dr. Joseph C. Yaskin, a practicing physician in

Philadelphia, testified that Charles Horwitz was re-

ferred to him for examination on July 8, 1931, by

Dr. Theodore Melnick. Charles Horwitz and his

wife both came to see him and being a referred

case, he made a complete history and complete ex-

amination. He then gave the history as he had got-

ten it from Mr. Horwitz, which was dictated in the

presence of Mr. Horwitz after it was obtained. Ac-

cording to this history, the insured complained of

numbness, stiffness and weakness in both hands,

always tired and shaky in his legs; when walking a

couple of blocks, his legs gave way as if he were

drunk; he had pain over the precordium and in the

left shoulder; on excitement he got exhausted and

had dyspnea on exertion. This doctor testified that

Mr. Horwitz stated that in the winter of 1929-30 he

had some sort of heart attack which incapacitated

him for a couple of weeks; that some time in the
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fall of 1930 something happened to a bathtub on a

second floor, and as a result of that, he had to walk

up and down stairs and out in the street for some

little distance; that right after this he had some

cardiac palpitations, precordial pain and dyspnea.

He was bedridden for ten days and went to the

shore for four weeks (Tr. Rec. pp. 145-6).

Dr. Wm. E. Hughes, a practicing physician in

Philadelphia, testified that he treated Charles Hor-

witz a number of times, the first time on July 29,

1931, at which time he took a history of his case

from him. That history was that his legs had been

a little weak, starting about a year before; they then

got very much better, then in December, 1930, they

got worse again (Tr. Rec. p. 157).

Appellants endeavor to take away the force of

the testimony of these various doctors by showing

inconsistencies between their testimony and Dr.

Melnick's testimony in his deposition in this re-

spect: They repeatedly point out that Dr. Melnick is

the plaintiff's witness. In this connection it should

be pointed out that while Dr. Melnick was the plain-

tiff's witness, he was also the insured's attending

physician and that it was necessary that plaintiff

call Dr. Melnick to identify his attending physician's

report and also to get direct testimony as to the
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consultations, prior to the application for insur-

ance, that were not disclosed in the application. It

should also be pointed out that if there is any in-

consistency in the testimony of these various doc-

tors with the testimony of Dr. Melnick, there is no

inconsistency between the testimony of these vari-

ous doctors and the attending physician's report

executed by Dr. Melnick prior to the commence-

ment of this suit.

Furthermore, the testimony of the doctors is

corroborated by the testimony of each other and in

certain respects with the testimony of Dr. Melnick

and both Mr. and Mrs. Horwitz. For instance, Dr.

Parker testified that the insured told him that he

had pain in his left shoulder and that he was told

by his family doctor in January 1931 that he had

heart disease (Tr. Rec. p. 143) ; Dr. Yaskin also testi-

fied that the insured told him that he had pain in

the left shoulder and that in the winter of 1929-30

he had some sort of heart attack which incapaci-

tated him for a couple of weeks (Tr. Rec. p. 145);

Dr. Melnick testified that on December 13, 1929,

the insured had dyspnea or shortness of breath (Tr.

Rec. p. 154) which is in accord with the statement

of Dr. Yaskin with respect to the heart attack in the

winter of 1929-30. It should then be noted that each
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time the insured returned to Dr. Melnick, the doctor

examined his heart and in each instance he said

that his heart was in good condition (Tr. Rec. pp.

154-155). Ordinarily a doctor does not examine the

heart each time the same patient calls to be treated

for a cough.

Neither Mr. Horwitz nor Mrs. Horwitz denies the

bath-tub incident referred to by Dr. Yaskin. Charles

Horwitz attempted to explain the bathtub incident

but he says with reference to the same : "I was per-

fectly all right but I was tired out; I worked pre-

vious to that for a month or so very hard, and also

Mrs. Horwitz had an operation; had been operated

on in September; when she came home she came on

a crutch; she was that way for about a month or

six weeks and I had to take care of my business and

was taking care of part of the house, and I was

tired— I was practically run down; I was tired

out" (Tr. Rec. p. 167). He then testified that he

went to Dr. Melnick the next day and told him what

his condition was; the doctor told him to take a rest

for a couple of days and that he went down to the

seashore to rest up (Tr. Rec. p. 168).

Mrs. Horwitz in her testimony also described the

bathtub incident and states that after that they went

down to the beach for three weeks and that she told
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Mr. Horwitz that she wanted him to go with her as

it would give him a chance to rest up from the

excitement he had with the plumbing business (Tr.

Rec. pp. 179-80).

Appellants assert that the strongest denial of

Mr. Horwitz' ill health is the evidence of his hard

manual labor, breaking up old cars with a sledge

hammer from 7:30 a. m. to 8 p. m. and that the

work continued until May, 1931. The evidence does

not show that Horwitz performed this labor as

claimed, continuously until May, 1931; in fact, the

evidence shows that in November 1930 he went to

the beach to rest up from his hard work which was

shortly after the bathtub incident; that he was there

about three weeks (Tr. Rec. p. 168); that in Febru-

ary, 1931, he was back at the doctor's office twice,

complaining of pain in the left hip, in the stomach,

in the sacro-iliac region, and was examined and

treated therefor (Tr. Rec. pp. 154-55). That on May

16, 1931, he again called on his doctor for examina-

tion and treatment (Tr. Rec. p. 155).

The legal propositions involved in Assignments

of Error III and V are simple and easy to apply.

They will be discussed in three sub-divisions:

(1) Element of Good Faith.
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The rule that good faith is essential in insurance

contracts is well and briefly stated in Stipcich v.

Metropolitan Life Ins. Co., 277 U. S. 311, 72 Law Ed.

895, in which the United States Supreme Court says:

"Insurance polices are traditionally con-
tracts uberrimae fidei and a failure b^^ the in-

sured to disclose conditions affecting the risk

of which he is aware, makes the contract void-

able at the insurer's option."

Emphasis is placed in many of the cases upon

this requirement of utmost good faith. In Mutual

Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 60 Law

Ed. 1202, the court says, at page 1211

:

"Beyond doubt an applicant for insurance
should exercise toward the company the same
good faith which may be rightly demanded of
it. The relationship demands fair dealing by
both parties."

In M'Lanahan v. Universal Ins. Co., 1 Pet. 170,

it is stated (at page 184)

:

"The contract of insurance has been said to

be a contract uberrimae fidei, and the principles

which govern it are those of an enlightened
moral policy. The underwriter must be pre-

sumed to act upon the belief that the party
procuring insurance is not, at the time, in pos-

session of any facts material to the risk which
he does not disclose."

In New York Life Insurance Company v. Cohen,

57 Fed. (2nd) 494 (C. C. A. 6th Circuit) the court
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adopts and applies the exact phrasing of the rule

stated by the United States Supreme Court in the

Stipcich case, supra, and in Aetna Life Insurance

Company v. Kimble, 16 Fed. (2nd) 214, the court

adopts the language quoted above from the Hilton-

Green case.

In Mutual Life Insurance Company v. Chandler,

120 Oregon 694, the court states the rule as follows:

"The representation, however, that he has

not consulted or been treated by any other

physician is one peculiarly within his knowl-

edge and the law requires in such a case the ut-

most good faith and full disclosure in answer
to direct inquiries on the part of one making
an application for the policy."

(2) Representations as to Condition of Health.

The law is well settled that a representation in

response to a question as to ailments, illnesses, dis-

eases, condition of health or consultation with phy-

sicians is material to the risk, and if false, and the

applicant knows or has good reason to know that

the same is false, it is deemed legal fraud, vitiating

the contract.

The Stipcich case already referred to gives full

approval to this rule as does also Mutual Life Ins.

Co. V. Hilton-Green, supra, wherein the court states:

"Considered in most favorable light possi-

ble, the above quoted incorrect statements in
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the application are material representations;
and, nothing else appearing, if known to be un-
true by assured when made, invalidate the

policy without further proof of actual con-
scious design to defraud."

We have cited under subdivision 2 of Points and

Authorities many typical cases, in all of which the

foregoing rule is announced and applied. We deem

it unnecessary to discuss the cases at length, how-

ever, we will call particular attention to the follow-

ing:

In Pacific Mutual Life Ins. Co. v. Cunningham,

65 Fed. (2nd) 909 (C. C. A. 5th Circuit) the court

discusses the term "illness" and says that a diseased

tonsil is an illness and a failure to disclose the

condition, gave the company the right to cancel the

policy.

In Kaffanges v. New York Life Ins. Co., 59 Fed.

(2nd) 475 (C. C. A. 1st Circuit), the court held that a

failure to disclose that the applicant had had seiz-

ures of epileptic fits amounted to fraud and entitled

the company to cancel the policy.

In New York Life Ins. Co. v. Cohen, 57 Fed.

(2nd) 494 (C. C. A. 6th Circuit), the insured was

asked practically the identical questions asked the

insured in this case. The court said that the answers

to these questions were, as a matter of law, material.
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In Prudential Ins. Co. of America v. Loewenstein,

76 Fed. (2nd) 479 (C. C. A. 4th Circuit), the court

held that the insured's failure to disclose that he

previously had been treated by a physician and that

he had suffered from palpitation of the heart and

shortness of the breath when asked whether he had

consulted a physician or suffered from those ail-

ments, required a directed verdict for the insurer

since such statements were material representations

which invalidate the policy without further proof

of actual conscious design to defraud.

In Hesselberg v. Aetna Life Ins. Co., 75 Fed.

(2nd) 490 (C. C. A. 8th Circuit), the insured failed

to disclose an accidental injury and a consultation

of a physician therefor. The court stated at page

493:
"The representations, however, were clearly

material to the risk. The general rule in this

and other federal jurisdictions is that state-

ments in applications for life insurance policies
as to prior illness, and consultations with phy-
sicians are deemed material as matter of law.
They are recognized as materially influencing
the insurer's judgment in accepting the risk or
fixing the premium."

In Lyttle v. Pacific Mutual Life Ins. Co., 72 Fed.

(2d) 140 (C. C. A. 6th Circuit), the insured, while

admitting medical treatment six years before the

date of the application, failed to disclose a recent
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treatment for acute indigestion and the court held

that such failure, coupled with a false statement

that the insured had given full information about

each disease, constituted a material misrepresenta-

tion and barred recovery on the policy.

In Aetna Life Ins. Co. v. Perron, 69 Fed. (2nd)

401 (C. C. A. 7th Circuit), the insured consulted his

physician, complaining that he was then and had

been experiencing intermittent swelling of both

hands and tenderness thereof upon pressure. After

three consultations, the physician made a tentative

diagnosis of vasomotor impairment and recom-

mended that Mr. Perron go to a hospital. Further

consultations and hospitalization mainly for obser-

vation followed. The insured made no disclosure

relative to these matters in his application. The

court held that he was well aware he had had physi-

cal troubles and SA^mptoms of sufficient materiality

to cause him to consult physicians and undergo

hospitalization; that these circumstances were ma-

terial to the company insuring his life; that his

beneficiary was not entitled to recover on the policy.

In Atlantic Life Ins. Co. v. Hoefer, 66 Fed. (2nd)

464 (C. C. A. 4th Circuit), the court said:

"If this medical history of the insured had
a material bearing upon the risk involved, the



59

failure to communicate it to the insurance com-
pany prevented recovery in this case; for it is

not a sufficient excuse that the insured believed
that he had been cured when his blood pressure
came down after the removal of his tonsils and
some of his teeth. It was for the company and
not for him to decide upon what terms, if at all,

it was willing to insure his life.

***** a representation is material when
reasonably careful and intelligent men would
regard the fact involved as substantially in-

creasing the chances of the loss insured against;
and that this is especially true when the insurer,
on becoming aware of the fact, would raise the
rates or reject the risk altogether."

The testimony of the Philadelphia doctors shows

that the insured knew that he had a very serious

impairment of his health prior to January 2, 1931.

He knew that he had dypsnea or shortness of

breath, that he had weak and tender ankles and had

received medicine for each of these ailments and he

knew that he had difficulty with his legs and that

at times it was difficult for him to walk, and fur-

ther that he had had trouble with his heart, and that

he was actually confined at home with illness for

several days in November, 1930. Honesty required

that he make a full disclosure of these ailments in

his application for insurance. His failure to do so

vitiates the policy.

(3) Element of Wilfulness or Knowledge.
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Appellants argue under Assignments of Error

III and V that there must be an element of wilful-

ness or knowledge of the falsity of the answer be-

fore such answer can be used to vitiate the policy.

The answer of appellee to this contention is that

in the present case as a matter of fact (as found by

the trial court and supported by ample evidence)

there was actual knowledge on the part of the ap-

plicant that his answers were untrue; and that as a

matter of law the false answers made by the appli-

cant to material questions constituted legal fraud,

vitiating the contract without further proof of ac-

tual intent to defraud.

This legal proposition runs throughout the cases

referred to above. It is well stated by the Supreme

Court of the United States in the Hilton-Green case,

supra (see p. 55 of this brief where quotation is set

out).

Also see New York Life Insurance Company v.

Cohen, 57 Fed. (2nd) 494, 495, in which the Circuit

Court of Appeals, Sixth Circuit, states:

"A positive statement of fact falsely made
with respect to a material matter will, nothing

else appearing, be deemed to have been made
wilfully and with intent to deceive."

Repetition here of the numerous citations which
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have already been referred to is deemed unneces-

sary. However, attention should be called to cases

holding particularly that even though the applicant

does not know the extent of his illness, if he has

good reason to believe that he is suffering from an

ailment or disease, it is his duty to make a full dis-

closure and failure to do so constitutes fraud.

In Gay v. New York Life Insurance Company,

48 Fed. (2nd) 595 (C. C. A. 6th Circuit), the court

said:

"It seemed to us sufficient that Gay had
good reason to believe that he was suffering
from cancer at the time of his application even
if he did not positively know this to be the fact,

and that his fears were confirmed and made
certain between that date and the delivery of
the policy. Under these circumstances, to up-
hold the validity of the policy would operate as

a distinct fraud upon the defendant company."

In Bankers Life Company v. Dixon, 24 Fed. (2d)

241, the District Court of the Western District of

Pennsylvania said:

"For the same reason we know that the in-

sured, in his insurance application, knowingl^^

answered falsely in declaring that he w^as then

in good health, that he had never suffered from
any ailment of the brain or nervous system, nor
of the skin or stomach, and that he had never

had rheumatism. It is possible (although not

probable) for one afflicted wdth syphilis to be
ignorant of the name of his disease, but it is
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impossible for him to be ignorant of the fact

that there is something very materially wrong
with him. This is the testimony of the physi-

cians who testified in the instant case.

"From the foregoing it will be apparent that

we have concluded from the evidence that thr

insured knowingly misrepresented material

facts in his answers to the interrogatories ac-

companying his application."

In Chadwick v. Beneficial Life Ins. Co., 191 Pac.

240, 245, the Supreme Court of Utah said:

"If the insured at the time of making his

application for a policy has knowledge or good
reason to know that he is afflicted with a dis-

ease that renders his condition serious, and that

thereby his longevity will be prejudicially im-
paired, his statements and representations to

the contrary in reply to specific inquiries con-
stitute a fraud practiced upon the insurer, and
which, when successfully proven, invalidates
the policy."

Furthermore there is well established authority

to the effect that in equity there may be actual

fraud without any element of knowledge of falsity

or intent to deceive.

An excellent statement of this rule is made by

the Third Circuit Court of Appeals in New York

Life Insurance Co. v. Marotta, 57 Fed. (2nd), p.

1038, 1039:

"The person making an untrue statement
without knowing or believing it to be untrue,
and without any intent to deceive, may be
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chargeable with actual fraud in equity. Of
course, whatever would be fraudulent at law is

fraudulent in equity; but the equitable doc-
trine goes further, and includes instances of
fraudulent misrepresentation which do not
exist at law. At law there must be a showing
not only of the falsity of the allegation, but also
knowledge by the applicant of such falsity. As
a general rule, courts of equity may grant relief

by way of rescission, abatement, or otherwise,
although no fraudulent intent on the part of
the person making the representation is shown,
and even though he may be honestly misled as
a result of misapprehension or mistake. All
that need be shown in such case is that the rep-
resentations were false, and actually misled the
person to whom they were made."

And the Circuit Court of Appeals, Fourth Cir-

cuit, announces the same rule in General Finance

Corporation u. Keystone Credit Corporation, 50 Fed.

(2nd), p. 872, 878:

"Furthermore, it is well settled that a false

representation of a material fact constituting

an inducement to a contract, on which the op-

posite party has a right to rely, is ground for

rescission in equity, though the party making
the representation may have been ignorant as

to whether it was true or false; the real inquiry
being, not whether the party making the repre-

sentation knew it to be false, but whether the

opposite party believed it to be true, and was
misled by it in entering into the contract. Kelt

V. Trenchard (C. C. A. 4:th), 142 F. 16, 23; Hal-

sev V. Minnesota-South Carolina Land Co. (C.

C. A. 4th), 28 F. (2d) 720; Smith v. Richards, 13
Pet. 26, 10 L. Ed. 42; 12 R. C. L. 345, 346; note
Ann. Cas. 1913C, page 63."
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For further discussion of this rule with many

citations supporting it, reference may be made to

12 R. C. L., p. 345.

In the application for insurance, in the instant

case, the applicant was not only asked specific

questions with reference to the consultations with a

physician or practitioner for specific ailments or

diseases, but he was asked whether he had ever

consulted a physician or practitioner not included

in the specific questions, and his answer was "No."

From the testimony of the doctors above referred

to, it is apparent that Horwitz, if he did not know

the name of the specific diseases or ailments, knew^

that there was something seriously wrong with him

at the time, and prior to the time he made his ap-

plication for the policies of insurance mvolved in

this suit. It was his duty to make a full disclosure

of his condition to the company, and it is certain

from the testimony of the officers of the company

that the policies would never have been issued if a

full disclosure of the facts as subsequently related

to the doctors, had been made.

In this connection, we think it proper to com-

ment on the conduct of defendant Charles Horwitz

subsequent to the issuance of the $8,000.00 policy

and the amendment to the $2,000.00 policy. The
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evidence shows that apparently Mr. Horwitz was

totally disabled in July, 1931. He claims disability

benefits from November 7, 1931. Each of the poli-

cies contains a provision that during a period of

continuous total disability as defined in the policy,

the company will waive the payment of premiums

falling due during such period. The evidence shows

that each premium falling due during the period of

such alleged total disability was paid promptly as

the premium became due and no claim was made

to the company for a waiver of the premium in

accordance with the disability benefit provisions of

the policies. Instead of asking for such waiver,

on October 28, 1931, he requested a change in the

method of paying the premiums on the $8,000.00

policy (Plaintiff's Exhibit 12, Tr. Rec. p. 238) from

annual to semi-annual payments, and again, on

October 18, 1932 (Plaintiffs Exhibit 11, Tr. Rec. p.

238) from semi-annual to quarter-annual payments.

On June 27, 1931 (Plaintiff's Exhibit 10, Tr. Rec. p.

238) he requested a change in the method of paying

the premiums on the $2,000.00 policy from semi-

annual to quarter-annual payments. Furthermore,

no claim was presented to the company for pay-

ment of total disability benefits until November 7,

1932, more than one year after the insured became
totally disabled and subsequent to the time the
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defendant now claims that the policy became in-

contestable.

Charles Maslovitz testified (Tr. Rec. pp. 152,

153) that after the policy and the amendment had

been issued, the defendant Charles Horwitz asked

him how long the policy would be contestable. The

defendant Charles Horwitz, however, would have

us believe that he did not know how long the policy

was contestable, did not know the meaning of the

term "contestable," and did not know that the com-

pany could contest the policy at all after it had

been issued. It seems to appellee that a fair infer-

ence to be drawn from the evidence is that the

defendant Charles Horwitz knew that he had made

misrepresentations as to his health and consulta-

tions with physicians and deliberately planned to

wait until after the contestable period had expired

before making his claim to the company for dis-

ability benefits. We can see no other plausible ex-

planation of his actions. His claim, however, was

filed with the company too soon to accomplish his

purpose as the contestable period expired on Jan-

uary 7, 1933, and not on September 29, 1932.

It is appellee's contention that under the law and

evidence of the instant case the court did not err in

holding that the defendant, Charles Horwitz, made
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false answers to the questions asked by the medical

examiner and recorded by the examiner in part

two of the application for insurance and in fur-

ther holding that the defendant, at the time he

made the negative answers to the questions asked

by the medical examiner, knew that said negative

answers were false.

ASSIGNMENT OF ERROR IV

Appellee contends that the court did not err in

holding that Charles Horwitz made false answers to

the questions asked by the medical examiner con-

cerning the applicant ever having had or consulted

a doctor about various diseases or ailments. The

trial court did not apply the rule of law that any

illness, no matter how slight or inconsequential, or

any visit to a physician, no matter for how slight or

inconsequential an ailment, makes false a negative

answer to questions concerning the appellant's

having had such ailments or having made such

visits.

POINTS AND AUTHORITIES

(1) The consultations with physicians in this

case were not for trivial but were for material and

serious ailments.
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(2) Representations as to consultations with

physicians are material to the risk and, if false, are

deemed legal fraud vitiating the contract; the ques-

tion of triviality is for the Company and not for the

applicant to determine.

Stipcich V. Metropolitan Life Ins. Co., 277 U.

S. 309, 72 L. Ed. 895.

Tutewiler v. Guardian Life Ins. Co., 42 Fed.
(2nd) 208 (C. C. A. 5th Circuit).

Jeffries v. Economical Mutual Life Ins. Co.,

89 U. S. 47, 22 L. Ed. 833.

Fountain & Herrington v. Mutual Life Ins.

Co., 55 Fed. (2nd) 120 (C. C. A. 4th Cir-

cuit).

Mutual Life Ins. Co. v. Hurni Packing Co.,

260 Fed. 641 (C. C. A. 8th Circuit).

Perkins v. Prudential Ins. Co., 69 Fed. (2nd)
218 (C. C. A. 7th Circuit).

Prudential Ins. Co. v. Loewenstein, 76 Fed.
(2nd) 479 (C. C. A. 4th Circuit).

New York Life Ins. Co. v. Webber, 60 Fed.
(2nd) 22 (C. C. A. 1st Circuit).

Mutual Life Ins. Co. v. Chandler, 120 Oregon
694, 252 Pac. 559.

Rigby v. Metropolitan Life Ins. Co., 240 Pa.
332, 93 A. 1079.

Applebaum v. Empire State Life Ass. Soc, 311
Pa. 221, 166 Atl. 768.
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(3) The cases relied upon by appellants under

Point I, page 34, of their brief, are not controlling

in the instant case.

These cases are discussed and distinguished in

pages 82 to 86 of this brief.

ARGUMENT
(1)

In the argument under this assignment of error,

appellants concede that the question concerning

consultations with physicians stands upon a basis

different from that of questions as to diseases, for

it calls for an answer peculiarly within the appel-

lant's knowledge. It is argued, however, that every

consultation must not be listed and that consulta-

tions for minor, temporary ailments causing no

serious inconvenience do not render a negative an-

swer false. It is then argued by appellants that the

consultations in the instant case were for accidental

disorders and ailments lasting only for brief pe-

riods and unattended by any substantial injury or

inconvenience or prolonged suffering and hence

the negative answer of the applicant that he had not

consulted a physician was not a false answer.

Appellee agrees with appellant that the question

concerning consultations with physicians calls for
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an answer peculiarly within the applicant's knowl-

edge. Appellee does not agree that every consulta-

tion need not be listed; neither does it agree that the

consultations in the instant case were for accidental

disorders and ailments lasting only for brief pe-

riods.

The consultations on December 13, 1929, and

December 21, 1929, were both for dyspnea, or short-

ness of breath, in addition to the consultation for

cold. The consultation on February 7, 1930, was

for cold, red throat and cough. At that time the ap-

plicant had a heart examination (Tr. Record p.

154). The consultation on November 13, 1930, was

with reference to the applicant's difficulties fol-

lowing the bathtub incident, at which time the ap-

plicant said that he was tired out and run down (Tr.

Rec. pp. 167-168); and, according to Dr. Melnick's

testimony, he had pain in his ankles and the exam-

ination revealed tender ankles, and the applicant

had been sick in bed for four days prior to coming

to the office (Tr. Rec. p. 154). His heart was ex-

amined again at that consultation. According to Dr.

Yaskin, Mr. Horwitz stated that he had cardiac pal-

pitations, precardial pain and that he had been bed-

ridden for ten days (Tr. Rec. pp. 145-146).

It will thus be seen that the consultations in the
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instant case were not for trivial or inconsequential

matters but were for matters of very serious conse-

quence which ultimately resulted in the disability

now claimed by the insured to be total and per-

manent.

The consultations in the instant case were not

remote because the last consultation prior to the

application for insurance was November 13, 1930.

The answers to the medical examiner were made on

January 2, 1931, less than two months after the last

consultation.

The ailments suffered by the applicant were not

such that they could be classed as forgettable or

forgotten. The evidence shows that the ailments

were distinctly remembered by the insured in the

summer of 1931 when he was examined by the

several physicians whose depositions were taken at

Philadelphia. It is inconceivable that the applicant,

between November 13, 1930, and January 2, 1931,

could have forgotten about these ailments and con-

sultations and yet, in July, 1931, recalled all the

incidents and effects of said ailments. The evi-

dence shows that the applicant's condition was seri-

ous as early as the winter of 1929-30; that it was

certainly serious in November, 1930, so much so

that it was advisable for him to go to the seashore
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for a rest. It continued to be a serious impairment

of his health which led up to the final break in

May, 1931.

(2)

Appellant's contention that the applicant does

not have to disclose every consultation with a physi-

cian is not well taken, particularly in those cases

where the applicant has been asked a direct ques-

tion as to all consultations as in the instant case.

The rule advocated by the appellants would allow

the applicant to determine whether the consultation

was for a trivial matter. In such a case the appli-

cant might determine the consultation trivial when

inquiry from the consulting physician would dis-

close a condition materially affecting the risk.

The great weight of authority supports the rule

that answers in an application with reference to

consultations with and treatments by physicians are

material and the question of triviality is for the

Company and not for the applicant to determine.

In Tutewiler v. Guardian Life Ins. Co., 42 Fed.

(2d) 208 (C. G. A. 5th Circuit), the court said:

"Furthermore, it was just as material and as

much a breach of warranty to conceal the fact

that he had been treated at all by any physician
within five years. Had he answered that ques-
tion truthfully, and there is no doubt that his
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answer was false, the insurer would have been
put upon inquiry and the slightest investigation
would have disclosed the true facts. This would
have inevitably led to the rejection of the ap-
plication."

The United States Supreme Court in Stipcich v.

Metropolitan Life Ins. Co., 277 U. S. 311, 72 L. Ed.

895, said:

"It is now suggested that Stipcich in his ap-
plication made a positive misrepresentation re-
garding a visit to a physician the day before he
applied for insurance. If that were clearly es-
tablished we would consider it necessary to af-
firm the judgment below, although we think
the rulings on which it was based erroneous."

In an earlier case, Jeffries v. Economical Mutual

Life Ins. Co., 89 U. S. 47, 22 Law Ed. 833, the Su-

preme Court in discussing declarations and other

statements made by an applicant in his application

for a policy which the insured's beneficiary after-

wards claimed were not material, stated:

"The proposition at the foundation of this
point is this, that the statements and declara-
tions made in the policy shall be true.

"This stipulation is not expressed to be
made as to important or material statements
only, or to those supposed to be material, but as
to all statements. The statements need not come
up to the degree of warranties. * * *

« • • • Whether a question is material de-
pends upon the question itself. The informa-
tion received may be immaterial. But if under
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any circumstances it can produce a reply which
will influence the action of the Company, the
question cannot be deemed immaterial."

The Jeffries case, supra, is cited and approved in

Fountain Sc Herrington v. Mutual Life Ins. Co., 55

Fed. (2d) 120, 123 (C. C. A. 4th Circuit).

In Mutual Life Ins. Co. v. Hurni Packing Co.,

260 Fed. 641 (C. C. A. 8th Circuit), the court said, at

page 645:

"A chief part of any insurance company's
business is a discrimination in selecting risks

lest the natural and average losses may be ex-

ceeded. The purpose of the inquiries made as

to prior consultations or treatments by physi-
cians is to furnish to a life insurance company
the information, either that the applicant has
had continuous prior good health or the names
of the practitioners consulted, so that the com-
pany may decide what further inquiries should
be made in view of such disclosures. That such
consultations were for what seemed to the ap-

plicant or his physician but trivial ailments is

beside the question. It is the materality to the

company's investigation and decision as to ac-

ceptance of the risk that is involved. Inquiries

as to prior attacks necessitating the attendance
of physicians may disclose information not to

be found by the medical examiner's own ef-

forts. The history of the patient may be quite
essential to supplement a physical examina-
tion."

In Perkins v. Prudential Insurance Company of

America, 69 Fed. 2nd 218 (C. C. A. 7th Circuit).
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the applicant stated in his application for reinstate-

ment of the insurance policy that he was in good

health and that since the date of issue of the orig-

inal policy he had had no illness or injury and had

not had any medical or surgical treatment at his

home or at any hospital. The application for re-

instatement was signed September 23, 1931. The

insured died on December 8, 1931. Upon investiga-

tion, following the death of the insured, the Com-

pany found that he had consulted a physician on

September 8, 1931, complaining of loss of weight,

indigestion, nervousness, unable to sleep and a

slight weakness in both lower extremities. The

court held that these facts constituted substantial

evidence that there was fraud involved in the re-

instatement of the policy. There was some evidence

that the Company's agent actually wrote the mis-

statements into the application and that the appli-

cant merely signed the application as prepared by

the agent who did not ask the questions contained

therein. The court, however, stated:

"However, the fact remains that the ques-

tions were not answered correctly, and that if

they had been, they would have revealed the

fact that the insured had been under the care of

a physician during the period while the policy

was not in force because of non-payment of
premiums. Appellant argues that insured did

not know of the seriousness of his condition.
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hence would have been guilty of no fraud even
if he had answered the questions himself. Her
theory is that the questions in the application
have reference only to serious illnesses, and in

effect means that any insured is not bound to

disclose every minor ailment which he consid-
ers would have no bearing on the risk. With
this theory we can not agree. The application
asks certain specific questions as to whether or
not the insured is in good health, whether he
has had any illness or injury since the policy
was issued, and whether he has had any medi-
cal or surgical treatment. It does not qualify
these questions with reference to the serious-

ness of conditions for which the insured may
have been under medical or surgical care. Cer-
tainly the insurer does not expect to permit its

insured to be the judge of that in all cases, and
to assume the burden of proving in any case
where a negative answer w^as given that in-

sured knew that in fact the condition for which
he had consulted a physician was a serious one.
The first question referred to here might well
be considered as calling for an answer as to

insured's own idea of his state of health, but
the second and third are in a different category.
The insurer has a right to know whether the
insured has had occasion to consult a physician
for any reason whatsoever, and to find out for
itself whether or not the risk has been impaired
since it first issued the policy. The case at bar
illustrates the necessity of that very well, for
the record shows that physicians consulted by
decedent found it necessary to reassure him as

to his condition for the very reason that it was
so serious that had he been aware of the seri-

ousness, his worry over it would have been
likely to render it even more serious. The pol-

icy provided that reinstatement after lapse was

I
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to be on condition that the insured furnish evi-

dence of insurability satisfactory to the insurer.

The insurer had a right to question any physi-

cians consulted by the insured since the policy

was issued in order to determine for itself

whether it still wished to carry the risk. Even
if the insured did not write the answers to the

questions himself, as contended by appellant,

he at least signed the application on which the

answers were written, and this application con-

tained a certification that the statements and
answers were made by him to induce the in-

surer to reinstate the policy, and that they were

all true. Bv signing this certification, the in-

sured may be said to have adopted the answers

as his own, even if he did not write them or

even know what thev were when he signed the

application. See N. Y. Life Ins. Co. v. Fletcher,

117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; Mutual

Life Ins. Co. vs. Hilton-Green, 241 U. S. 613, 36

S Ct. 676, 60 L. Ed. 1202; Franco et al. v. N. Y.

Life Ins. Co. (C. C. A.), 53 F. (2d) 562."

In Prudential Insurance Company v. Laewen-

stein, 76 Fed. 2nd) 479 (C. C. A. 4th Circuit), the

applicant in his declarations to the medical exam-

iner stated that he had never had a serious illness

and that during the preceding three years he had

not been attended for any complaint by any physi-

cian. The medical examination was on March 2,

1932. The evidence showed that the insured had

been treated by a physician for heart disease twice

in September, 1931, and once in February, 1932. The

trial court instructed the jury that in determining
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whether the declaration of the insured that he had

not been attended by any physician during the pre-

ceding three years was false and fraudulently made

they need not consider a consultation about a treat-

ment for any slight or temporary ailments although

later they should prove to be serious and unless

Loewenstein knew or had cause to know that he

had been treated for a serious disease within a

period of three years the answer or declaration

could not be regarded as false or fraudulent. The

appellate court reversed the trial court and in its

opinion said:

"But even if we assume that Loewenstein
did not definitely know that he had serious
heart trouble when he applied for the insur-

ance on March 2, 1932, it still remains that he
made an important misstatement of fact in his

application, which he must have known to be
untrue, when he declared that he had not been
attended by a physician for any complaint dur-
ing the last three j^ars. He had in fact been
attended by Dr. Barksdale twice in September
and once in February for heart trouble; that is

to say, within one month and six months re-

spectively of his statement. Whether or not he
was advised of the diagnosis, there can be no
doubt but that Dr. Barksdale found the disease.

No reason is suggested why the family physi-

cian should have testified untruthfully; and
moreover, the electrocardiogram admittedly
taken in September, 1931, and used both by Dr.

Barksdale and Dr. Harris, was produced at the

trial in court, It is obvious that if the company
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had received the truthful answers to which it

was entitled, the inquiry of Dr. Barksdale, that

would certainly have followed, would have
brought out the material fact that the applicant

for insurance was suffering from a heart af-

fection of a most serious character."

In New York Life Insurance Company v. Web-

ber, 60 Fed. (2d) 22 (C. C. A. 1st Circuit) the appli-

cant had suffered a heart attack and had consulted

a physician therefor three weeks before his medical

examination. His symptoms were very similar to

the complaints which Mr. Horwitz made to his

physician, being dizziness, numbness in his hands

and feet, and a blurred vision. He failed to disclose,

in his application for the insurance, said heart at-

tack and the other symptoms and his consultation

of a physician therefor. The court held that the

applicant was bound in good faith to disclose such

facts and that his failure to do so vitiated the con-

tract.

In Mutual Life Ins. Co. v. Chandler, 120 Ore. 694,

698, 252 Pac. 559, the court says:

"The representation, however, that he has
not consulted or been treated by any other
physician is one peculiarly within his knowl-
edge and the law requires in such a case the

utmost good faith and full disclosure in answer
to direct inquiries on the part of one making an
application for the policy."
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In Rigby v. Metropolitan Life Ins. Co., 240 Pa.

332, the Pennsylvania court says:

"If an insured had had medical attendance,
the company is entitled to know it and the

cause and the name of his physician in order
that inquiry may be made of him. In United
Brethren Mutual Aid Society v. O'Hare, 120 Pa.

256, one of the grounds for reversal was the

failure of the court to distinctly instruct the

jury in answer to a request for charge that

there could be no recovery if an untrue answer
had been made in relation to the time of med-
ical attendance. In Lutz v. Ins. Co., 186 Pa. 527,

a reversal was had because of error in submit-
ting to the jury the materiality of questions
and answers in relation to previous illness and
medical attendance. It was said in the opinion
that where it was doubtful whether the matter
was material, the question of materiality must
be submitted to the jury and where the matter
involved was palpably and manifestly material
to the risk, the law was not changed by the act

of 1885 and that it was the duty of the court to

pronounce it material. In Murphy v. Ins. Co.,

205 Pa. 444, it was said by our Brother Mestre-
zat upon a review of the case upon the subject,

'We have held it to be error to submit the case
to the jury when the uncontradicted evidence
shows that the insured made false statements to

questions as to when he was last attended by a
physician and for what cause, how long since
he had consulted a physician and for what dis-

ease, and as to whether he had ever been sick,

had any serious illness, had ever consulted a
physician.'

"

In the instant case the applicant was asked the

following question:
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"What physicians or practitioners, // any,

not named above have you consulted or been
examined or treated by within the past five

years?"

It should be noted that this does not in itself

exclude consultations, examinations or treatments

for trivial ailments. If it did so, there would be

some reason to argue that a representation as to

consultations, treatments or examinations with re-

spect to trivial matters was not material to the risk

and would probably leave the question of triviality

up to the applicant. The question, however, calls

for a truthful answer as to all consultations, treat-

ments and examinations. The question of whether

it was for a trivial matter is left to the Company to

determine. In other words, the company is entitled

to a full and complete disclosure of the past health

of the applicant and past consultations with and

examinations and treatments by physicians in order

that it can properly determine whether the ap-

plicant is insurable. Inasmuch as the Company

must determine for itself whether it will issue

a policy, it should not be left to the applicant to

determine whether a consultation with a physician

was for a trivial matter. The applicant, in fact,

might consider a consultation trivial when an in-

quiry from the physician would disclose a condi-



tion that would affect the insurability of the ap-

plicant.

In this case, if Horwitz had disclosed in his ap-

plication his consultations with, examinations and

treatments by Dr. Melnick, no policy would have

been issued because inquiry would have disclosed

conditions certainly affecting his insurability. It is

not proper now to say that because Horwitz decided

that the consultations, examinations and treatments

were for matters he considered trivial, he did not

need to disclose them.

(3)

The cases relied upon by appellants refer to

matters of such inconsequential nature as to bring

them under the rule de minimis lex non curat or

involve situations where on account of the manner

in which the question was asked or answered, the

court found that the applicant gave as much infor-

mation as could be fairly expected, or involve situa-

tions where a loss by death occurred and the con-

sultation was for some matter that had no bearing

whatsoever upon the death of the insured.

The case of Conn. Mutual Life Ins. Co. v. Union
Trust Co., 112 U. S. 250, 28 L. Ed. 708, cited by ap-

pellants, does not discuss the question relative to

consultations, treatments or examinations by physi-
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cians and is not helpful in determining whether the

question calls for a disclosure of all consultations,

treatments or examinations.

In Wharton v. Aetna Life Ins. Co., 48 Fed. (2d)

37 (C. C. A. 8th Circuit), the question was whether

or not a directed verdict should have been granted

by the trial court. The appellate court held that

under all the testimony with such favorable infer-

ence as might reasonably be drawn therefrom, the

facts were such that fair-minded men might reason-

ably draw different inferences and conclusions and

hence the case was for the jury; that it was for the

jury to determine whether or not the questions in

the application had been fairly and honestly an-

swered. The court states that the answer to ques-

tion 10: "Have you consulted or been examined or

treated by any physician or practitioner, not named

above, within the past five years" may have been

somewhat ambiguous but not necessarily know-

ingly false, due to applicant's answers to preceding

questions. It should be noticed .that there is a strong

dissenting opinion in the case written by Judge

Kenyon.

In New York Life Ins. Co. v. Moats, 207 Fed. 481

(C. C. A. 9th Circuit), the main question, as in the

Wharton case, was whether the case should have
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been submitted to the jury. The evidence as to

consultations with physicians was conflicting and

the court held that on account of the conflicting

evidence, the question was properly for the jury

and that there was no error in an instruction calling

the jury's attention to the fact that the failure of an

applicant to state that he had consulted a physician

about some slight or immaterial ailment would not

necessarily constitute a fraudulent statement. How-

ever, it should be noticed that the very instruction

referred to ended with this statement:

"It is the duty of an applicant to be honest,

fair, conscientious, state the facts as he under-
stands them, so that the company may deter-

mine for itself whether it will issue the policy

or not. These are proper questions of fact for

you to determine from the testimony in the

case."

In Mutual Reserve Life Ins, Co. v. Dobler, 137

Fed. 550, 556 (C. C. A. 9th Circuit), the insured an-

swered certain questions with reference to when he

last consulted a physician and for what reason by

stating, "Don't remember; years ago." The court rec-

ognized that the application should be understood

to relate to matters having a sensible, appreciable

form. Its decision, however, was based upon the

finding that the evidence wholly failed to show that

the insured ever consulted or was attended by a
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physician for any ailment of even the most trivial

character.

In Bankers Life Co. v. Hollister, 33 Fed. (2nd)

72, the insured in applying for reinstatement of his

policy was asked among other questions if he had

been ill or injured or employed a physician or sur-

geon within five years, to which question he an-

swered "No." The court calls attention to the fact

that there was no evidence that the insured had

been ill or injured within the five-year period and

it indicates that on account of the form of the ques-

tion, the insured might infer that the employment

of physicians or surgeons related to the illness or

injury concerning which inquiry was made. The

court calls attention to the fact that the only em-

ployment of physicians during the five-year period

was calling in doctors to quiet the insured on a

few occasions when he was in an intoxicated condi-

tion, and construing the application liberally in

favor of the insured, the court considered that em-

ployment of physicians for such purpose was not

an employment within the meaning of the question

referred to above.

The case of Prudential Ins. Co. v. Winn, 71 Fed.

(2d) 126 (C. C. A. 9th Circuit), was controlled by

the statute of the State of Washington that no mis-
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representation is material or will defeat the policy

unless it is made with intent to deceive. It was held

that the question as to whether the answers were

false and whether they were made with intent to

deceive were matters of fact; and that, under the

statute, it was proper to submit to the jury the

question whether the answer in the medical exam-

iner's report to the effect that the applicant had not

been "attended" by a physician other than one dis-

closed was a deliberate attempt to deceive.

The evidence in the instant case shows that the

insured consulted and was examined and treated by

a physician on at least four occasions within a year

and 17 days prior to his application. These con-

sultations were for matters that ultimately led to

his present disability which he is now alleging to be

total and permanent. It can not be said that these

consultations or treatments were for trivial or in-

consequential matters. It was the duty of the ap-

plicant to disclose these consultations in order that

the Company might have full information when it

passed upon his insurability. Instead of making

this disclosure he made a direct representation that

he had not consulted any physician during the five

year period prior to his application. This represen-

tation was false and being material to the risk is
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deemed fraudulent, vitiating the insurance contract.

ASSIGNMENT OF ERROR VI

Appellee contends that the court did not err in

holding that the plaintiff is not precluded and

estopped from attempting to cancel the $8,000.00

policy and the amendment to the $2,000.00 policy

on the ground that false answers were made to the

questions in the medical examination and applica-

tion.

POINTS AND AUTHORITIES

(1) An applicant is bound by representations

made by him to an insurance company for the pur-

pose of inducing it to act upon the application,

particularly in cases where the policy is issued pur-

suant to the application and a copy of such applica-

tion is attached to and made a part of the policy

and the same is accepted by the insured without

notice to the company that the statements made by
him in the application are untrue.

New York Life Ins. Co. v. Fletcher, 117 TJ S
519, 29 L. Ed. 934. '

*

Franco v. New York Life Ins. Co., 53 Fed
(2d) 562, 563 (C. C. A. 5th Circuit).

Applebaum v. Empire State Life Ass. Soc, 311
Pa. 221, 166 Atl. 768.
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Koppleman v. Com. Cas. Ins. Co., 302 Pa. 106.

Phillips -Morefield v. Southern States Life
Ins. Co., 66 Fed. (2d) 29 (C. C. A. 5th Cir-

cuit).

Layton v. New York Life Ins. Co., 202 Pac.
958 (Calif.).

Taylor v. American Liability Co., 48 Fed.
(2d) 592, 593 (C. C. A. 6th Circuit).

Provident Mutual Life Ins. Co. v. Parsons, 70
Fed. (2d) 863 (C. C. A. 4th Circuit).

Perkins v. Prudential Ins. Co., 69 Fed. (2d)
218 (CCA. 7th Circuit).

Hesselberg v. Aetna Life Ins. Co., 75 Fed.
(2d) 490 (CCA. 8th Circuit).

(2) An agent or medical examiner of a com-

pany, acting under restricted authority, is never

considered an agent for the purpose of perpetrating

fraud upon the company.

Mutual Life Ins. Co. v. Hilton-Green, 241 U.
S. 613, 60 Law Ed. 1202.

Phillips -Morefield v. Southern States Life
Ins. Co., 66 Fed. (2d) 29 (C C A. 5th Cir-

cuit).

Bankers Life Co. v. Dixon, 24 Fed. (2d) 241,

243.

Zeidel v. Conn. Gen. Life Ins. Co., 44 Fed.
(2d) 843 (D. C W. D. Pennsylvania).

Taylor v. American Liability Co., 48 Fed.
(2d) 592, 593 (C C A. 6th Circuit).
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ARGUMENT
The trial court in its findings of fact found that

the applicant, Charles Horwitz, did not make truth-

ful answers to interrogatories 8-A, 8-B, 10 and 11

in the application and that he knew his answers to

be untrue; that the answers were made for the

purpose of deceiving and misleading plaintiff and

inducing the plaintiff to accept the application for

insurance and issue a policy thereon (Tr. Rec. pp.

74-75), and that at the time the Company issued

and delivered the policy and at the times it received

the premiums thereon it had no notice or knowl-

edge that the statements and answers made by

Charles Horwitz in the application were false. (Tr.

Rec. p. 76.)

It will he noticed that, in the argument of this

assignment of error, appellants take the position

that the answers as contained in the application

and medical examination were not true but that

Charles Horwitz answered the questions truthfully

and the medical examiner failed to write the an-

swers as given to him by the applicant. This argu-

ment is not consistent with the argument of appel-

lants under Assignments of Error III and V where

they take the position that the answers as contained

in the application and medical examination were

true.
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The position of appellants under this Assign-

ment of Error has no standing whatsoever if the

findings of the trial court are correct: that the

answers were not true and the Company had no

notice or knowledge that they were untrue.

It is the appellee's contention that the evidence

in the case supports these findings of the trial

court. Assuming, however, for the sake of argu-

ment, that the applicant made answers to the medi-

cal examiner which were not correctly written

down by him, nevertheless the applicant is bound

by the answers as recorded by the medical exami-

ner where the policy is issued pursuant to the ap-

plication and medical examination and a copy

thereof is attached to and made a part of the policy

and the same is accepted by the insured without

notice to the Company that the statements pur-

ported to be made by him in the application are

untrue.

The testimony of the Company's medical exam-

iner, Dr. J. C. Roberts (Tr. Rec. pp. 147-148), is to

the effect that the questions in the medical exami-

nation were propounded to the applicant as they

appear in the printed application (Plaintiff's Ex-

hibit 2, Tr. Rec. p. 228); that the applicant made

the answers which were written in the application
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and that the same were written down as made and

not otherwise; that he invariably wrote down all

information given concerning consultations with

physicians even for minor matters and that even

if the applicant did not remember the name of

the doctor, he would make a notation to that effect;

that no information whatever was given to the

medical examiner concerning consultations with

or treatments by Dr. Melnick for colds or for any-

thing else; that no information was given to him
by Mr. Horwitz concerning ailments or diseases.

(Tr. Rec. p. 149.)

The only evidence contrary to the testimony

of the medical examiner is the testimony of Mr.

Horwitz himself to the effect that he told the

medical examiner that he had consulted his family

doctor for colds. In this connection it should be
remembered that Mr. Horwitz testified in person
at the trial and the court had the opportunity to

observe his demeanor and manner of testifying,

and after hearing the personal testimony of Mr.
Horwitz, the trial court found as a fact that Mr.
Horwitz did not make truthful answers to the

questions propounded to him by the medical ex-

aminer. Furthermore, appellants do not claim that
Mr. Horwitz told the medical examiner that he had
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consulted Dr. Melnick for anything but a cold,

while the uncontroverted testimony shows that he

consulted Dr. Melnick for dyspnea or shortness

of breath, weak and tender ankles, red throat and

for heart examinations.

The medical examiner testified that the appli-

cant was given the opportunity to read that part

of the application containing the answers to the

medical examiner (Tr. Rec. p. 148) and this is not

denied by the appellants. The applicant signed

the application and above his signature he agreed

that the answers were complete and true and that

the Company should rely thereon.

A copy of this application was attached to and

made a part of the $8,000.00 policy and a like copy

was also attached to and made a part of the amend-

ment providing for disability benefits attached to

the $2,000.00 policy. At the place where the copy

of said Part 2 of the application was attached to

each policy there was a printed note, as follows:

Note

"This copy should be carefully examined
and if any error or omission is found, full

particulars, with the number of the policy,

should be sent immediately to the Home Of-
fice of the Company, No. 51 Madison Avenue,
Madison Square, New York, N. Y."
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(Plaintiffs Exhibit 2-A, Tr. Rec. pp. 219-221; Plain-

tiff's Exhibit 3-A, Tr. Rec. pp. 222-224.)

In Part 1 of the application, copy of which was

attached to the $8,000.00 policy, was the following

agreement:

"3. That only the President, a Vice-Presi-

dent, a Second Vice-President, a Third Vice-

President, a Secretary or the Treasurer of the

Company can make, modify or discharge con-

tracts or waive any of the Company's rights

or requirements; that notice to or knowledge
of the soliciting agent or the Medical Examiner
is not notice to or knowledge of the Company,
and that neither one of them is authorized to

accept risks or to pass upon insurability."

Each policy provided:

"The Policy and the application therefor,

copy of which is attached hereto, constitute

, the entire contract, * * * No agent is auth-

orized to make or modify this contract or to

extend the time for the payment of premium,
or to waive any lapse or forfeiture of any of
the Company's rights or requirements." (Plain-

tiff's Exhibits 2A and 3A.)

The amendment providing for disability bene-

fits attached to the $2,000.00 policy provided: "This

agreement shall be subject to the general terms and

conditions of said policy * * *" (Tr. Rec. p. 17.)

The $8,000.00 policy was delivered to the appli-

cant on or about January 14, 1931. The $2,000.00

policy with the disability amendment attached,
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was delivered in February, 1931. The said policies

were in insured's possession from the time of such

delivery up to the time of the trial, when they were

introduced in evidence. At no time during the

period did Mr. Horwitz notify the Company or any

of its officers or agents that the statements and

representations made by him in the application

and medical examination or any of them were un-

true. He accepted both of the insurance contracts,

which included as part thereof the statements and

answers in the medical examination, and in the

present case he is relying upon said contracts in

their entirety. By adopting and approving the

contracts he has adopted and approved the state-

ments made by him in the application therefor

which are essential parts of said contracts. He is

therefore in no position to claim that the repre-

sentations in said application are not his own.

The authorities, including the United States

Supreme Court, have on a number of occasions

announced the law with reference to a situation of

this kind.

In New York Life Insurance Co. v. Fletcher, 117

U. S. 519, 29 Law Ed. 934, 937-8, the Court states,

"It is conceded that the statements and rep-

resentations contained in the answers, as writ-

(
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ten, of the assured to the questions propound-

ed to him in his application, respecting his

past and present health, were material to the

risk to be assumed by the Company, and that

the insurance was made upon the faith of them
and upon his agreement accompanying them,

that if they were false in any respect, the policy

to be issued upon them should be void. It is

sought to meet and overcome the force of this

conceded fact by proof that he never made
the statements and representations to which
his name is signed; that he truthfully answered
those questions; that false answers written by
an agent of the Company were inserted in place

of those actually given, and were forwarded

with the application to the home office; and

it is contended that such proof being made,

the plaintiff is not estopped from recovering.

But on the assumption that the fact as to the

answers was as stated, and that no further

obligation rested upon the assured in connec-

tion with the policy, it is not easy to perceive

how the Company can be precluded from
setting up their falsity, or how any rights upon
the policy ever accrued to him. It is, of course,

not necessary to argue that the agent had no

authority from the Company to falsify the

answers, or that the assured could acquire no

right by virtue of his falsified answers. Both

he and the Company were deceived by the

fraudulent contract of the agent. The assured

was placed in the position of making false

representations in order to secure a valuable

contract, which, upon a truthful report of his

condition, could not have been obtamed. By
them the Company was imposed upon and

induced to enter into the contract. In such a

case, assuming that both parties acted in good

faith, justice would require that the contract
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be canceled and the premiums returned. As
the present action is not for such a cancella-
tion, the only recovery which the plaintiff
could properly have upon the facts he asserts,

taken in connection with the limitation upon
the powers of the agent, is for tFie amount of
the premiums paid, and to that only would
he be entitled by virtue of the statute of Mis-
souri.

"But the case as presented by the record is

by no means as favorable to him as we have
assumed. It was his duty to read the applica-
tion he signed. He knew that upon it the policy
would be issued, if issued at all. It would
introduce great uncertainty in all business
transactions, if a party making written pro-
posals for a contract, with representations to

induce its execution, should ITe allowed to

show, after it had been obtained, that he did
not know the contents of his proposals, and
to enforce it, notwithstanding their falsity as
to matters essential to its obligation and valid-

ity. Contracts could not be made or business
fairly conducted, if such a rule should prevail;

and there is no reason why it should be applied
merely to contracts of insurance. There is

nothing in their nature which distinguishes
them in this particular from others. But here
the right is asserted to prove not only that the
assured did not make the statements contained
in his answers, but that he never read the ap-
plication, and to recover upon a contract ob-
tained bv representations admitted to be false,

just as though they were true. If he had read
even the printed lines of his application, he
would have seen that it stipulated that the
ri£fhts of the Company could in no respect be
affected by his verbal statements or by those
of its agents, unless the same were reduced to
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writing and forwarded with his application to

the home office. The Company, like any other
principal, could limit the authority of its

agents, and thus bind all parties dealing with
them with knowledge of the limitation. It

must be presumed that he read the application,

and was cognizant of the limitations therein
expressed."

The foregoing decision was approved and fol-

lowed by the Supreme Court of Pennsylvania in

the case of Applebaum u. Empire State Life Ass.

Soc, 311 Pa. 221. In that case the applicant made

the usual written declarations in his application

as to the truth of his statements concerning prior

ailments. At the trial the beneficiary made claim

that the applicant had truthfully answered the

questions but that the medical examiner did not

correctly record the answers but inserted false

information instead, and also that the soliciting

agent had knowledge of the applicant's condition

of health. The court stated that the general rule

is that one who signs an application for insurance

without reading it, when he might have done so,

will be held to have read it and cites several Penn-

sylvania cases and also the Fletcher case, supra,

and also a leading English case in support of this

rule. The court then quotes at length from the

Fletcher case and follows that decision.
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In Franco v. New York Life Ins. Co., 53 Federal

2nd, 562, 564, the Circuit Court of Appeals, Fifth

Circuit, opinion by Justice Walker, follows the

Fletcher case and states:

"The false answers, the matters thereby
misrepresented obviously being such as would
prejudicially affect the risk to be incurred by
the policies applied for, became parts of the
contracts entered into. The insured could not
hold the policies delivered to him without be-
coming chargeable with knowledge of their

contents, including the applications, which
were attached to the policies, and expressly
made parts of the contracts. His retention of
the policies was an approval of the applica-
tions, and the falsity of the answers to the
above set out questions made the contracts
voidable at the insurer's option."

In Taylor v. American Liability Co., 48 Federal

2nd, 592, 593 (C. C. A. 6th Circuit), the defense w^as

that the soliciting agent of the company inserted

false answers in the application and that the in-

sured did not read the policy nor know of the rep-

resentations. The court said:

"This defense cannot prevail. The case is,

we think, controlled by our decisions in Co-
lumbia Nat. Life Ins. Co. v. Harrison (C. C. A.),

12 F. (2d) 986, and Maryland Casualty Co. v.

Eddy (C. C. A.), 239 F. 477. The policy-holder
is held strictly to knowledge of the contents of
his policy (citing numerous authorities) * * *

and retention of it constitutes an adoption of
the application and of the representations
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upon which such policy was issued. Nor is

knowledge of the soliciting agent of the falsity

of the answers to be imputed to the principal.

By so falsifying the application or schedule of

warranties, if such was the fact, the agent

would make himself a party to a fraud upon
the company, and his knowledge is not then

to be imputed to the principal, although under
the statutes of some states, not applicable here,

the defense may not be available to the insurer.
* * * (Citing cases.)"

In Provident Mutual Life Ins. Co, v. Parsons, 70

Fed. (2d) 863 (C. C. A. 4th Circuit), the court stated

the question presented by the case as follows:

"When the insured gives complete verbal

information to the company's agent but the

latter omits a material part thereof in filling

out the application, is the insured nevertheless

bound by the answers actually contained in

the application, where it is signed by him with-

out reading it and where, by the express provi-

sions of the application and the policy, the two
'constitute the entire contract between the par-

ties and the insured is notifieci of the limited

powers of the agent, and specifically that the

latter cannot bind the company by accepting

'any representation or information not con-

tained in the application for this Policy'; and
when a copy of the application is attached to

the policy, which is accepted and retained by
the insured without reading it."

The lower court had held that the company was

bound by the oral information clearly given the

agent, despite the policy provisions to the contrary.

The Circuit Court of Appeals, after reviewing the
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authorities, apparently in accord with the trial

court's decision, held that the law is definitely

established contrary to the view adopted by the

trial court. It then says:

"The essence of the matter is that the in-

sured accepted a written contract containing
plainly expressed provisions which, when ap-

plied to the admitted factual situation, nega-
tived the existence of liability on the part of
the insurer; and under familiar rules of con-
tract law, liability can be fastened on the in-

surer in defiance of the terms of the contract
only on the theory of an estoppel against the

company based on actual or constructive no-
tice to it through its agent. But this avenue of
escape is closed to the insured by the very
terms of the contract, which notify him that

the company will not be bound by oral infor-

mation given to the agent but not contained
in the written application. This stipulation is

as much a part of the contract as any other
term or provision therein, and by accepting
the policy the insured must be held in law to

have assented thereto even though in fact he
did not read the policy. It must be borne in

mind that we are dealing here with a situation

where a copy of the application signed by the

insured is physically attached to the policy

which he accepts and the two are bound to-

gether inseparably as one entire contract, by
which the insured is told that nothing outside
of the wTitten contract itself is to be considered
binding on the company, whether communi-
cated by the insured to the agent or not."

Appellants have stated that there is a great deal

of confusion and conflict not only among the
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state decisions and between the state and federal

decisions but also in the many decisions of the U. S.

Supreme Court as well and that most of the con-

fusion has been caused by one case, New York Life

Ins. Co. V. Fletcher, supra. The difficulty arises

not because there is confusion, but because appel-

lants will not face squarely the doctrine laid down

by the Supreme Court in the Fletcher case and

followed by a long line of decisions subsequent

thereto.

Appellants state an alleged general rule that,

if the applicant answers truthfully, and is not

acting in collusion with the agent, the incorrect

answers inserted by the agent can not be used as

a basis to vitiate the policy. (Appellants' Brief p.

42.) A number of cases are cited in support of

this proposition. An examination of these cases

shows that there is not a statement or ruling in

any of them that is contrary to the holding in the

Fletcher case. All of the cases can be distinguished.

Some of them deal with situations where the in-

surance company was acting through an agent with

general authority or apparent general authority

(with no limitation of authority stipulated in the

application or otherwise known by the applicant),

as in:
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Union Mutual Life Ins. Co. v. Wilkinson, 13
Wall 222; 20 L. Ed. 617.

American Life Ins. Co. v. Mahone, 21 Wall
152; 22 L. Ed. 593.

N. J. Mutual Life Ins. Co. v. Baker, 94 U. S.

610; 24 L. Ed. 268.

Eames v. Home Ins. Co., 94 U. S. 621; 24 L.

Ed. 298.

Others deal with situations where the company

was acting through an agent whose authority was

fixed by statutory requirements, as in:

Continental Life Ins. Co. v. Chamberlain, 132
U. S. 304; 33 L. Ed. 341. (Iowa statute

controlling.

)

Stipcich V. Metropolitan Life Ins. Co., 211
U. S. 311; 72 L. Ed. 895. (Oregon statute

controlling.)

New York Life Ins. Co. v. Russell, 11 Fed. 94
(C. C. A. 8th Circuit). (Nebrbaska statute

controlling.)

Bankers Savings Life Ins. Co. v. Butler, 38
Fed. (2d) 972 (C. C. A. 8th Circuit). (Mis-
souri statute controlling.)
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Some of the cases deal with situations where

the agent of the company was acting under appar-

ent general authority, which authority was not

questioned in the decision, as in:

Simmons v. Washington Fidelity Nat. Ins.

Co., 136 Ore. 400; 299 Pac. 294; 140 Ore.

164; 13 Pac. (2d) 366.

Williams v. Pacific States Fire Ins. Co., 120

Ore. 1, 251 Pac. 258.

Lindstrom v. National Life Ins. Co., 84 Ore.

588; 165 Pac. 675.

Not a single case cited by appellants as being

contrary to the rule in the Fletcher case involves

a situation where the medical examiner or solicit-

ing agent was acting under authority limited and

restricted by agreement of the parties as in the

Fletcher case and as in the instant case.

Appellants argue that a number of states have

passed statutes making the solicitors or examiners

the agent of the insured in filling out the applica-

tion and that such a statute would, of course, do

away with the first ground of the Fletcher case

concerning the limits of the agent's authority. It

should be pointed out that there is no statutory

provision affecting this case which makes the med-

ical examiner the agent of the company in filling

out the answers in the application. Appellants then
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state (Appellants' Brief p. 50) that the Fletcher

case must be limited to those cases where the limi-

tation of the agent's authority is made known to

the insured and where there is no statement [stat-

ute] to the contrary. Inasmuch as there is no

statute controlling this phase of the case, it leaves

only the question
—"Was the limitation of the med-

ical examiner's authority made known to the in-

sured?"

If the doctrine of the Fletcher case is to be fol-

lowed, then it certainly was made known to the

insured because the limitation was contained in

the application itself, which was signed by the

applicant and expressly made a part of the policj^

and the insured is bound by its contents, and also

because the insured retained the policy with the

copy of the application attached and adopted the

same as the contract between himself and plaintiff.

Appellants, assuming that New York Life Ins.

Co. V. Fletcher is still law, challenge the sufficiency

of the language in the application to give the appli-

cant notice of the limits of the agent's authority.

The provision set out by appellants speaks for

itself—it says:

"That notice to or knowledge of the solicit-

ing agent or the medical examiner, is not no-
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tice to or knowledge of the company, and that
neither one of them is authorized to accept risk
or to pass upon insurability." (Tr. Rec. p.

227.)

Appellants then state, "Where in that clause

is there any notice that the agent does not have

authority to write down the answers?"

It is submitted that the question is entirely be-

side the point, as the question concerned is whether

the agent or the medical examiner had authority

to receive any notice or knowledge and pass upon

insurability.

In considering the question as to authority of

the medical examiner or soliciting agent, the Court

should keep in mind the well-established rule that

an agent or medical examiner of a company, acting

under restricted authority, is never considered an

agent for the purpose of perpetrating fraud upon
the company. Appellee has cited cases which an

nounce and apply the rule under the second sub-

division of Points and Authorities, supra. The
controlling case is Mutual Life Insurance Co. v.

Hilton-Green, 241 U. S. 613, 60 L. Ed. 1202, 1211, in

which the U. S. Supreme Court states:

"The assured at the least consciously per-
mitted an application containing material mis-
representations to be presented bv subordinate
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agents to officers of the insurance company
under circumstances which he knew negatived
any probability that the actual facts would be
revealed; and later he accepted policies whicli
he must have understood were issued in reli-

ance upon statements both false and material.
He could claim nothing because of such in-

formation in the keeping of unfaithful sub-
ordinates. * * *"

The Circuit Court of Appeals for the 5th Circuit,

following the Hilton-Green case, stated the rule as

follows:

"With regard to the contention that the

general agent and examining physician had
actual knowledge of the extent to which the

insured used intoxicating liquor, it is suffi-

cient to say that they were not the agents of
the insurance company for the purpose of per-

petrating fraud upon it. Mutual Life Ins. Co.

V. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60

L. Ed. 1202, and the insured is bound by his

representations, that his answers were truth-

ful, notwithstanding any knowledge the agent
and physician might have had aliunde the ap-

plication." Phillips-Morefield v. Southern States

Life Ins. Co., 66 Fed. (2nd) 29.

The appellants further contend that the doctrine

of the Fletcher case does not apply because the

photostatic copy of the application was so small

as to be practically illegible, citing New York Life

Ins. Co. V. Halpern, 57 Fed. (2d) 200. Appellees

do not agree that this is a correct statement of the

law, neither is it agreed that the photostatic copy
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of the application is in anywise illegible. An

examination of the original documents before the

Court will show that appellants' contention is not

sound. :

J

Issue is also taken with the statement of the

appellants that Horwitz testified that he could not

read the application even with his glasses on. Mr.

Horwitz testified (Tr. Rec. p. 171) that when he

got the $8,000.00 policy in Philadelphia he "just

put it away." He did not read it. He then testified

that "well—when the New York Life Ins. Co. hand-

ed me the complaint, my son tried to read the com-

plaint, that is all I know about it because I tried

to read it but I couldn't, I tried to read it but it

was impossible for me even with my glasses on."

(Tr. Rec. p. 172.) He then stated that after the

action was brought he tried to read the photostatic

copy but could not do so with his glasses on; that

he began to wear glasses about two years prior to

the trial and that he did not wear glasses when he

took out the policy. (Tr. Rec. p. 172.) There is

no testimony in the case whatsoever that Mr. Hor-

witz attempted to read the photostatic copy prior

to the time the suit was commenced by the Com-

pany and the testimony is that between the time

he took out insurance and the trial of the case, he
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commenced to wear glasses, which would indicate

an impairment of his eyesight during that time.

Under these circumstances, appellants are not in a

position to urge that at the time he received the

policy he could not read the photostatic copy.

It should be kept in mind that Mr. Horwitz was

a business man of experience. He had conducted

a business of his own, either as a partner or as sole

proprietor, for a great many years. He testified

that he personally performed all the work in con-

nection with his second-hand business in Philadel-

phia, including the keeping of records and examin-

ing of certificates of title for automobiles. He had

no trouble in identifying Plaintiff's Exhibits 2, 9

and 6, which were handed to him for identification

on the witness stand (Tr. Rec. pp. 176-178). Under

these circumstances he is bound by the declarations

and answers set out over his own signature in the

application and he can now gain nothing by claim-

ing that he did not read the contracts or know what

they contained.

The evidence in the instant case is in accord-

ance with the findings of the trial court that the

appellant, Charles Horwitz, did not make truthful

answers to the interrogatories contained in his

medical examination and that the Company had
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no knowledge that the interrogatories were not

answered truthfully. Appellants cannot escape the

effect of these misrepresentations by claiming that

the applicant told the medical examiner that he had

consulted a physician for a cold. It should be noted

again that the appellants do not claim that a full

disclosure was made. The evidence and the trial

court's findings are to the effect that no disclosures

of any kind were made. Furthermore, the appli-

cant is bound by the representations contained in

the application. He signed the application and

therein represented that the answers were full,

complete and true and he asked the Company to

rely upon such answers. A copy of the application

containing his answers to the medical examiner

was attached to the policies, together with a memo-

randum asking him to call the Company's atten-

tion to any errors, misstatements or omissions. He

retained the policy with a copy of the application

attached without calling the Company's attention

to the misrepresentations. It would certainly be

inequitable to allow the insured to recover the same

as though the application contained truthful an-

swers, when unquestionably no policy would have

been issued if true answers had been written in the

application.
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ASSIGNMENT OF ERROR VII.

Appellee contends that the court did not err in

holding that defendant Charles Horwitz was not

entitled to recover on the counterclaim for dis-

ability benefits under the two policies involved in

this suit.

POINTS AND AUTHORITIES

(1) An insured is not entitled to recover on an

alleged policy contract which is void by reason of

fraud.

Mutual Life Ins. Co. v. Hilton-Green, 241 U.
S. 613; 60 L. Ed. 1202.

(2) If a life insurance contract provides that

it shall be incontestable after the expiration of a

designated period, except as to provisions relating

to disability benefits, the insurance company may

contest its liability for such benefits at any time

and may base such contest upon fraud in the in-

ducement of the contract.

New York Life Ins. Co. v. Davis (D. C. W. D.

Pa.),5Fed. Sup. 316.

Kaffanges v. New York Life Ins. Co. (C. C.

A. 1st Circuit), 59 Fed. (2d) 475.

Mutual Life Ins. Co. of N. Y. v. Stroehmann
(D. C. W. D. Pa.), 6 Fed. Sup. 953.

Paulson V. Montana Life Ins. Co. (Wash.),
43 Pac. (2d) 971.

t.



Ill

(3) Assuming the policy valid, the insured can-

not recover unless he can show that the loss which

he seeks to recover is within the terms of the

policy.

McKinney u. General Accident, Fire & Life
Assurance Co., 211 Fed. 951, 952 (C. C. A.

8th Circuit).

Cooley's Briefs on Insurance, 2nd Edition,

Vol. 6, p. 5612.

33 Corpus Juris, p. 87, Sec. 801.

ARGUMENT

The appellants argue in their seventh assign-

ment of error that the insured was entitled to

disability benefits under each policy and that the

counterclaim should have been allowed.

The appellee in answer to this argument, sub-

mits three propositions:

(1)

The $8,000.00 policy and the amendment pro-

viding for disability benefits to the $2,000.00 policy

were void for fraud in the inducement thereof, and

therefore the insured is not entitled to recover any-

thing. The trial court, after hearing the testimony

and after hearing and observing on the witness

stand both the insured and his wife, held that

fraudulent representations were made in connec-
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tion with the application and medical examination

and that the same vitiated the contracts in question.

This is a complete defense to the alleged counter-

claim of the insured.

(2)

In the argument on the first assignment of

error the appellee stands squarely upon the propo-

sition that this suit, to contest for fraud the validity

of the $8,000.00 policy, has been commenced within

the two-year contestable period. The appellee sin-

cerely believes that its position in this regard is

correct and that the Court will sustain this position;

therefore the appellee will not argue at length, but

will call the Court's attention to, the proposition

that even though it should be held that the $8,000.00

policy as an entirety cannot now be contested for

fraud on account of its incontestability clause, nev-

ertheless the disability benefit provisions in said

policy are subject to contest for fraud as well as

for other reasons and that the general incontesta-

bility clause does not preclude such contest.

The incontestability clause in the $8,000.00 pol-

icy reads:

"This policy shall be incontestable after
two years from its date of issue, except for
non-payment of premiums and except as to

provisions and conditions relating to disability

and double indemnity benefits." (Tr. Rec. p.

9.)
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The policy specified a separate premium for the

disability benefit provisions in the policy. (Tr.

Rec. p. 219.)

Several recently reported cases have involved

the contest by the insurer of the disability benefit

provisions in policies similar to the contracts in

this case. Situations have arisen where the insurer,

on account of the expiration of the contestable peri-

od, has not been in a position to cancel the entire

contract but has been allowed to cancel or contest

for fraud the disability benefit provisions in the

policy because of the fact that the incontestability

clause permitted such contest. These cases are

cited under Point 2 above.

The opinions in said cases indicate that the

courts have not hesitated to allow an insurance

company to contest its liability under the disability

benefit provisions of a policy where the incontesta-

bility clause excepts the provisions relating to dis-

ability benefits and where the policy provides for

separate premium for the disability benefit pro-

visions. A discussion of all of the cases is deemed

unnecessary. However, Paulson v. Montana Life

Insurance Company, 43 Pac. (2d) 971, is worthy of

comment. In that case the insured commenced an

action against the company for disability benefit
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payments. The company defended on the ground

of false representations on the part of the insured

in his original application for the policy. The

contest by the company was made long after the

contestable period had expired. However, the in-

contestability clause excepted the disability benefit

provisions just as the policy in the Horwitz case

does. The court found that the company's defense

on the ground of fraud was well founded and that

it was not barred by the incontestability clause.

In the instant case the Company undoubtedly

has the right, without reference to the general in-

contestability clause in the $8,000.00 policy, to con-

test the counterclaim of the insured for alleged

disability benefit payments under said policy and

to base such contest upon fraud in the inducement

of the contract. Furthermore, it is conceded that

the contest relative to the amendment to the

$2,000.00 policy was commenced within two years

from the date of the issue of said amendment;

therefore, the Company has the right to contest the

counterclaim of the insured for alleged disability

benefit payments under said amendment.

(3)

Assuming, for the sake of arguing Assignment

of Error VII, that the insurance contracts in this
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case are valid (this is not conceded by appellee),

the appellee contends that the insured is not en-

titled to recover disability benefits because his

alleged loss is not covered by the disability pro-

visions of the $8,000.00 policy or the disability pro-

visions of the amendment to the $2,000.00 policy.

The rule runs through all insurance law that an

insured, in order to recover, must show that his

alleged loss is covered by the terms of the insurance

contract; otherwise such loss has not been insured

against—there is in fact no insurance covering the

particular situation. The authorities cited under

Point 3 above support this proposition. Judge Sand-

born's opinion in McKinney v. General Accident,

Fire and Life Assur. Co., 211 Fed. 951, 952, illustrates

and applies it. Further comment on the rule itself

is deemed unnecessary. The next question is as to

the application of this rule in the instant case.

The liability of plaintiff for disability benefits

is defined in each policy contract. In the $8,000.00

policy it is stipulated that the Company upon re-

ceipt of proof of total disability as defined by the

policy shall grant certain disability benefits:

"Provided that * * * (3) such total dis-

ability did not arise from bodily injury or dis-

ease occurring before the insurance under this

policy took effect, and known to the insured.
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but not disclosed in the application for the in-

surance under this policy." (Tr. Rec. p. 8.)

The provision in the $2,000.00 policy is similar:

"Provided that * * * (3) such total dis-

ability did not arise from bodily injury or dis-

ease occurring before this Agreement took ef-

fect and known to the insured but not disclosed

in the application for the benefits under this

Agreement." (Tr. Rec. p. 16.)

In order to recover under either insurance con-

tract the insured must submit proof of total dis-

ability as defined by the policy and he must show

that such total disability did not arise from bodily

injury or disease occurring before the contract took

effect and known to the insured but not disclosed

in the application for the contract.

Instead of making such showing, the insured

submitted a claim, including Attending Physician's

Report (Tr. Rec. p. 235), in which he affirmatively

showed that the disability arose from disease com-

mencing in December, 1929, which date was long

prior to the time when the insurance took effect.

Dr. Melnick, in his Attending Physician's Report

dated November 12, 1932 (Tr. Rec. p. 235), answered

questions 4 and 5 as follows:

"4. Date of first consultation in present
disability? Dec. 13, 1929.
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"5. History given you at that time? Dysp-
nea, cough, palpitation, precordial pain.

(a) Date of onset of present disability?
About 1 week prior to 1st consultation.

(b) Predisposing cause, if any, of present
disability? Arterio sclerosis.

(c) Names and addresses of any physi-
cians previously consulted by insured. None."

Appellants contend that the statements in the

attending physician's report may be explained

away or contradicted by evidence submitted at the

trial, and that this has been done. It is appellee's

contention that an analysis of the testimony of Dr.

Melnick, who made the attending physician's re-

port, shows that the statements of the doctor con-

tained in said report have not been explained away

or contradicted as to the essential facts of the

commencement and continuance of the disability.

Appellants in their argument under this assign-

ment of error, as they have in other parts of the

brief, have emphasized that Dr. Melnick was plain-

tiff's witness. Appellee again points out that while

he was plaintiff's witness, he was also the Horwitz

family physician and it was necessary for plaintiff

to call him as a witness in order to prove by the

best evidence that Horwitz had consulted him with-

in the five-year period prior to his application.
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In the attending physician's report (Plaintiff's

Exhibit 7, Tr. Rec. p. 235), Dr. Melnick stated that

the date of the first consultation in the present dis-

ability was December 13, 1929; that the history

given at that time was dyspnea, cough, palpitations,

precordial pain, and that the date of onset of the

present disability was about one week prior to the

first consultation. He also stated that he treated

Mr. Horwitz in January, 1928, for a cause prior to

the present disability, clearly distinguishing be-

tween consultations for the present disability and

prior consultations. In his deposition Dr. Melnick

testified (Tr. Rec. p. 154) that he treated Mr. Hor-

witz on January 7, 1928, and again on December

13, 1929, and that at that time he had dyspnea or

shortness of breath. He treated him again on De-

cember 21, 1929, when his cough was easier. This

testimony coincides with his attending physician's

report. On February 7, 1930, some six weeks

later, Mr. Horwitz had symptoms of cold and a

red throat and cough and the doctor says that his

heart was good. Apparently it was advisable to

examine his heart and it should be noticed that

from that time on, the doctor apparently made an

examination of his heart on each visit or consulta-

tion. There must have been some reason for this
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examination. The possible explanation is precor-

dial pain referred to in question 5 of the attend-

ing physician's report (Plaintiff's Exhibit 7, Tr.

Rec. p. 235). The next consultation was on No-

vember 13, 1930, after the bathtub incident, about

six weeks prior to the application for insurance.

The doctor says that at that time he had pains in

his ankles and an examination revealed tender

ankles.

On cross-examination (Tr. Rec. p. 156), the doc-

tor, in response to questions of defendant's counsel,

attempted to explain his answer to question 5 of

the attending physician's report relative to the his-

tory given at the time of the first consultation in

the present disability and said that his answer

included everything that he found between Decem-

ber 13, 1929, and July 17, 1931. It should be noted

that this statement does not say that Mr. Horwitz

did not make all of the complaints on December

13, 1929, or that Horwitz did not give him that

history on December 13, 1929. This testimony

taken in connection with his direct testimony,

would indicate that the attending physician's re-

port is correct as it is and it certainly does not

explain away those statements nor does it contra-

dict them.
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The next question in the attending physician's

report—5-B—is with reference to the predisposing

cause, if any, of the present disability. The doctor

answers "Arterio sclerosis." On cross-examination

he was asked when he first reached that conclu-

sion (Tr. Rec. p. 156). He stated, "about July,

1931." This answer does not contradict his answer

to question 5-B. It merely explains that he did not

reach the conclusion that it was arterio sclerosis

until July, 1931. It does not change his answer to

the question that the predisposing cause of the

present disability was arterio sclerosis, neither does

it say that Mr. Horwitz did not have arterio scler-

osis prior to July, 1931. It would be in keeping

with the doctor's answer to say that Mr. Horwitz

had arterio sclerosis in the winter of 1929-30 when

he consulted him for dyspnea or shortness of

breath but that the doctor did not arrive at the

conclusion of arterio sclerosis until Jul}^ 1931.

The next explanation is with reference to ques-

tion 7 of the attending physician's report (Tr. Rec.

p. 156). However, the doctor does not testify that

question 7 was not correctly answered by him. In

fact, his testimony shows that his answer to said

question relating as it did to present condition

rather than to past incidents was correct.
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The testimony of the other doctors taken by

deposition in Philadelphia corroborates the state-

ments and history given by Dr. Melnick in the

attending physician's report. The testimony of Dr.

Brill and Dr. Sears covered their observations and

conclusions—made by Dr. Sears on or after Octo-

ber 18, 1932, and by Dr. Brill after the present suit

was commenced. These doctors did not attempt

to say that the disease did not start at the time given

by Dr. Melnick, that is, December 13, 1929. They

state that the course of the disease was progressive-

ly worse, but that it was not possible to say how

fast such disease would develop in a particular

patient. (Tr. Rec. pp. 194, 195, 204, 205.)

It is appellee's contention that taking the medi-

cal testimony as a whole, the following facts stand

uncontradicted: that the first consultation in the

present disability was December 13, 1929, and that

the history given at that time was dyspnea, cough,

palpitations and precordial pain; that the onset of

such disability was about one week prior to the

first consultation and that from that time on the

disease from which Mr. Horwitz was then suffering

has continued. It is not necessary that plaintiff

show that the insured knew^ the name of the dis-

ease; it is sufficient to show^ that he knew that he
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was suffering an impairment of health. The evi-

dence clearly shows that he knew this and it further

shows that the present disability arose from a dis-

ease occurring before the disability insurance

under either policy took effect.

It is therefore apparent that in this case the

Company has made a complete defense to the coun-

terclaim of Charles Horwitz in that (1) the $8,000.00

policy and the amendment to the $2,000.00 policy

are void on account of fraud; (2) that such fraud

may be asserted as a defense to the disability bene-

fit provisions in the policy without reference to

the general incontestability clause; and (3) fur-

thermore, the insured has not brought himself

within the terms of the disability benefit provisions

because his alleged disability commenced prior to

the time when the insurance took effect and was

known to the insured but not disclosed in his appli-

cation for the insurance.

CONCLUSION

Appellants' Assignments of Error with respect

to the technical defense that the suit was not com-

menced within the contestable period on the

$8,000.00 policy, are not well taken. The policy

was issued, in fact, on January 7, 1931, and that is
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the date stated in the policy as its date. To give

the words in the policy any other meaning would

be giving them a strained, unnatural meaning. The

suit was commenced on January 6, 1933, within

the two-year contestable period. Appellants have

conceded that the suit on the $2,000,000 policy was

commenced within the contestable period.

Appellants' Assignment of Error with respect to

the merits of the case, are not well taken. The

evidence supports the findings of the trial court in

every particular. The insured, Charles Horwitz,

made material false representations in his applica-

tion for insurance. His representation that no phy-

sician had been consulted was material and, being

false, constituted legal fraud vitiating the con-

tract. This representation alone would entitle the

Company to a decree cancelling the $8,000.00 policy

and the amendment to the $2,000.00 policy.

However, in addition to the representation with

respect to the consultation with physicians, the

insured made material false representations con-

cerning ailments and diseases from which he had

been suffering for more than a year prior to his

medical examination. He had good reason to know
that he was not in good health at the time of his

examination and for some time prior thereto. He
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knew that his representations were false. Honesty

and fair dealing required him to make a full dis-

closure to the Company. The insurance contracts

are subject to cancellation for fraud because of

his failure to make such a disclosure.

The appellants cannot recover upon contracts,

on the theory that they are valid, and at the same

time repudiate essential parts thereof. The answers

to the medical examiner, which were a part of the

application, constitute a material part of the con-

tract, being made so by the contract itself. The

appellants' case must stand upon the answers as

they appear in the application, a copy of which is

attached to the policy. It will thus be seen that

they are in no position to assert a so-called estoppel.

It is submitted that the law and evidence of the

case sustain the findings of the trial court and that

the decree of the trial court should be affirmed.

Respectfully submitted,

Huntington, Wilson & Davis,

W. M. Huntington,
Roland Davis,

Attorneys and Solicitors for Appellee.


